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A.

INTRODUCTION

Living Wage and award wages claim

1.

2.

The Australian Catholic Council for Employment Relations (ACCEREKs the
following orders by the Fair Work Commission (FWC):

1 The National Minimum Wage (NMW) be set at $710.00 per week and $18.70 per

hour.
1 Award rates of pay be increased by $30.70 per week.
1 No award rate shall be less than the NMW.

The claims are mad®aving regard to the following objectives.

(&) A money increase, rather than a percentage increase, is claimed in respect of

award rates of pay so as to provide relatively more to those most in need,
including the hundreds of thousands of workers and thaitli&s who are living

in poverty as a result dbw wage ratesand/or as a result of irregular and
insecure work. At the same time the amount claimed will maintain the real
wages of those workers on higher paid work classifications; for example if the
latest publishec@nnual increase in the Consumer Price Index prior to the annual
wage review decisiors 2.0% an increase of $30.70 per week will maintain the
real value of award rates up to ab&8Q000 per year. There are few award
classifications abovéhat level and the ones that are above that level have had
the benefit of annual percentage increases since 2011.

(b) The claim in respect of the NMW is for an increase of $37.30 per week. The

NMW is not a living wage: it is not one that provides a stanariving in
excess of poverty and one that is sufficient to achieve a decent standardgof livin
in contemporary Australia. Using a similar terthe NMW does not provide a
basic acceptable standard of living. ACCER seeks this further increase in the
NMW of $6.60 per week as the first step in a process that will adjust the NMW

to a level wherd can be reasonably called a Livingagé.

(c) The annual wage review has two distinct functions: to set the NMW by the

making of a national minimum wage order and daopvaward wagesThe NMW
applies to workers o are not covered by an awarthe proposed increasalw
have an immediate benefit fthose workers who are award free and who are
paid by reference to the NMW. The claimed increase will have no significant

impact on award classification structures because award rates that are aligned to
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the NMW (of which there are very few) are genera@nsitional rates covering

the first three months of employment and the next highest award rate is typically
$19.40 per week more than the NMW. That rate is generally known as the C13
rate and is designated as such in Menufacturing and Associatedduastries

and Occupations Award 2010ACCER intends to apply for further increases in
the NMW in future wage cases which would raise the NMW above the C13
level. ACCER will seek the adjustment of the NMW to not less than the base
wage rate set for clearseunder theCleaning Services Award 201@nhich is
currently $45.70 per week more than the NMW. In the next annual wage review
it will address the award classification issues arising from these proposed
increases in the NMW and asks that the FWC invitergssions from interested
parties on the issues and options regarding thetatgns of the NMW to a level
where has an impact on lower paid award classifications. The same issues
would arise in the current wage review if the FWC decides, in a decisich wh

is currently reserved, to set a medium target for the NMW, as requested by
United Voice and supported by the Australian Council of Trade Unions
(ACTU).

3. The claims are made in a proceeding which requires that the FWC maintain a safety net
of fair minimum wages that takes into account, among other matters, relative living
standards and the needs of the low paid. The claims take into account:

1 the needs ancklative living standards of workers who depend, either directly or
indirectly, on the safety net rates set by the NMW and awards;

1 the nsufficiency of the NMW and lovwpaid award rates to provide workers and
their families with an income that is suffictetm achieve a standard of living that
exceeds poverty levels;

1 the fact that many low paid workers and their families are dependent upon wages
that are insufficient to enable them to purchase the essentials for a decent standard
of living and to engage inommunity life, assessed in the context of contemporary
norms;

1 the social and economic impacts of the claimed increase

1 the substantial loss of the relative value in the NMW since it was first set, as the

Federal Minimum Wagen 1997;



1 the fact tlat the $hoolkids Bonus waswithdrawn from Australian working
families at the end ofind the need for minimum wage rates to start to take into
account that lossind

i increases in cost of livingproductivity and communitywide wagessince the
handingdown of the cecision in theAnnual WageReview201516in May 2016.

ACCER submits that the claims are economically prudent. However, if the FWC finds
that there are reasons not to grant the claims as sought, ACCER seeks that priority
should be given to increasing tloevest wage rates.a to supportinghose most in need.

This priority is consistent with the FWC's statutory obligagitinset a NMW as a safety

net upon which higher wage rates may be set by awards and/or by collective bargaining
ageements antb take into account relative living standards and the needs of low paid
workers across the range of wage classifications. This means that priority should be
given to adjustinghe NMW. The NMW should be a Living &ge, but it is not.

At the time of writing tls submission legislation is currently before Parliament to freeze
Family Tax Benefit payments for two yeacommencing 1 July 2017. The impact of

this change hanot been included in the grounds upon which the wage claims are based.
ACCER will addresghese matters following the expected passing of the legislation.
Given the size of the cuto®mpensation for the loss of the Schoolkids Bonus and the
freezing of family paymentsannot be fully achieved ithe current wage review

Other matters for detenination

Sole parents

6.

In section G we refer to issues concerning childcare expenses and the working hours of
sole parents. These matters were raised in the Annual Wage Reviei®8h8 held

over to the current review: seé&nnual Wage Review 201%, Decision (May 2016
decision) [2016] FWCFB 3500, paragraphs 659.

Budget Standards research

7.

In the Annual Wage Review 20d% ACCER sought the establishment of a process

under section 290 of theair Work Actto obtain evidence about the needs and relative

living standards of the low paid. The request was refusedefusing the requeshe

FWC referred to research being conducted by the Social Policy Research Centre at the

University of New South Wales to update 1996 research on budget stafataials

paid and unemployed workers and to adygieen to itthat this research will be used to

"inform debate and guide decisions about the levels of minimum wages and income

support payments required to support healthy living consistent with individual needs
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and communiy expectations”. It saidhat ‘it seems to us that the results of this
research will be relevant to the issue raised by ACCER. In the event that ACCER
wishes to pursue its proposal for a s.290 inquiry it should submit a proposal to the
Presidetl’; see May 2016 decision, paragraphs -857The research has not been
published. ACCER believes that the budget standards research will be the best starting
point for an inquiry into the needs of the low paid and that a section 290 investigation or
somesimilar process should be established soon after the release of that research. This
could be done upon the FWC's own motion or upon application to the President by an
interested party. While we see the budget standards research as being central to the
inquiry, we do not see it as being limited to that research. We would expect that any
application to the President would be accompanied by an outline of the way in which
the inquiry might proceed.

The scope of the operational objective

8. In section C we refeto statements made by the FWC in the last four annual wage
reviews that 'those in fulltime employment can reasonably expect a standard of living
that exceeds poverty levels" and "The assessment of the needs of the low paid requires
an examination of thextent to which lowpaid workers are able to purchase the
essentials for a fAidecent standard of | ivin
the context of contemporary mos". These are described in this submissenthe
operational objective dhe minimum wages system. The proper scope of the protection
and benefit intended by the operational objective is discussed in section C. ACCER
seeks the FWC's opinion on the scope and amlitegdrotection and benefit of each of
the two descriptionssed by it.

Pensions

9. In section D we refer to the relevance of the pensions safety net to the setting of the
wages safety net and the FWC's conclusion on this matter in the May 2016 decision.
We askfor the reconsideration of the conclusion

Wages relatitties policy

10. In section E we refer to the FWC's wages relativities policy which has been applied in
the six annual wage review decisions from 2011. It is submitted that the application of
this policy is contrary to law.

ACCER

11. ACCER is an agency of the Australian Cat

advocacy 1is informed by the Catholic Chur
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Australig with about 225,000 employees in health, aged care, education, welfare and
administration; but it essentially arises from the belief, based on Catholic social
teaching, that workers have the right to wages that will support themselves and their
families at a decent standard of living. It is a standard that has wide community support
and, for reaons explained in the submission, is consistent with and required by the
practical application of the protection in tRair Work Actand relevant human rights

instruments.

B. 20 YEARS OF THE AUSTRALIAN MINIMUM WAGE

12.

13.

14.

This year's wage review will mark tf#9th anniversary of Australia's modern national
minimum wage. It was first set in April 1997 by the Australian Industrial Relations
Commission (AIRC) and was then known as the Federal Minimum Wage (FMW). In
2010 the FMW becamie NMW when thd~air Work Act 2009came into operation.
However, the antecedents of Australia's national wage are found khatkiester case

of 1907. The 20th and 110th anniversary of these important dates can prompt a serious
discussion about the nature and purpose of the mminvage in a globalised economy

so different to 110 years ago and in a more unequal society than it was only 20 years
ago.

The legislation under which the AIRC operated in 1997 had no requirement for the
setting of a federal minimum wage, but it was adr¢hat one should be set so as to
ensure that no award rate fell below it. THdW was set athe C14 wage rate in the

Metal Industry Award 198%art 1, which only applied in the first three months of
employment, after which the worker covered that aweodld move to the C13 rate.

The C14 rate, like all other award wage rates at the time, had not been the subject of any
assessment regarding its adequacy and the standard of living that it would support. The
FMW was not a general individual entitlemebtit it was great importance to award
covered workers.

The AIRC was divided, however, on the meaning of legalisation introduced in 1996
which required it to "have regard to ... when adjusting the safety net, the needs of the
low paid"; Workplace Relation&ct 1996 section 88B(2). The majority of the AIRC
found that the legislation did not relate to an assessment of the material needs of the low
paid. Themajority heldthatt he | egi s | at i Ohe desdsoftieefo® r e n c e
p a i wa®not a referenceto the living costsof low paid workers. They took the

view that i n e egthauld be A ¢ 0 n s dimply &sdn adjunctto 6 | @ & i withut
anyfurtherattemptto specifyor quantifyt h e Sajety (Net RevieWagesApril 1997,



(1997) 70 IR 1, at pages £). This meant,in effect,thatthel e g i s Irefetencetan 6 s
the needsof the low paid was regardedas the needto protectthe relative position of

low paid workersin the newwagessystem. This view was abandoned in tBafety Net
Review Case, 1998The only member of the bench who made a decision on the basis of
a different view of the legislation was Vice President Ross (as he then was). His view
was that the needs of the low paid included their living costs, the wigah was
accepted a yeaater.

15. Because of the Vice President's analysis of the legislation, he gave close consideration
to the needs of the low paid and, in particular, the extent of poverty among wage
dependent workers. The inadequacy of the C14 and other award wage eatdens
from the Vice President's analysis of the evimerand his conclusions frortat
evidence, which included:

1Ta. .. I agree with the submission by A
Services] that as the proportion of wage earning families ehildren that is
actually living in poverty has increased in recentears there is a role for the
HPL [Henderson Poverty Line] or similar poverty benchmark in checking whether
minimum wages, together with income support payments, are at least sutficient
prevent poverty in these households. o (P
fAiLow income can | ead to a substanti al r
large numbers of people. There is strong evidence that both health status and
educational attainment is influenced by seetmnomic status, with children in
low income families more likely to have lower educational outcomes, and with
people on lower incomes more likely to experience serious health problems.
Given the importance of both health status and educational attainment
influencing a personds economic future,

family can Dbe a substanti al compounding
(Pages 14Q)

T Al agree [with Bishop Challen of t he B
fixatt on in Australia has reached a o0fork
standards of low paid workers and their families to drift further below community
standards, or we <can set <clear objectiwv
(Page 187)

T Al f resmebegn to address the problems confronting low paid employees and
the widening gap between award and market wages we must do more than simply
maintain the real wages of the low paid. Such a response simply preserves the
status quo. A status quo in whiincome inequality is increasing and many low
paid workers and their families have to go without food or clothing, is neither fair
nor acceptable. 0 (Page 188)

16. Unfortunately for the low paid, the Vice Presideri€ars have been realised and the
positionhas worsened over the 20 years since the FMW was introduced:
1 living standards have drifted below community standards;

9 there are no clear objectives concerning poverty in recent wage decisions;



17.

18.

19.

20.

21.

1 inequality has increased; and
1 childhood poverty, with allits damage to personal development and future

prospects, has increased.

The Australian Council of Social Services (ACOSS), which had played a prominent role
in the 1997 wage review, sought teagitate the question of the adequacy in the Safety
Net ReviewCase of 1998. The barrier it met was that it was an intervener in a series of
industrial disputes that would be arbitrated in the AIRC by an adjustment to award wage
rates which were then viewed as a package of agreed relativities between a wide range
of wage rates. Because the parties to the disputes did not support an investigation that
might lift the floor in the award system, ACOSS's proposal failed. The AIRC said:

"In deciding in this case to continue to relate the level of the federal minimum
wageto that of the C14 classification rate, the Commission is not precluded from
taking into account different considerations, unrelated to the C14 rate, in deciding
the level of the federal minimum wage in the futur&afety Net Review April
1998(1998) IR37, 76)

Despite this comment, the FWM and the NMW have been tied to the C14 award rate
ever since; and requests to successive tribunals to inquire into the adequacy of the wage
have filed. In 2003 ACCER was represented by Frank Costigan QCadttatapt to

have the needs of the low paid investigated, but again the proposal failed. Since then,
including 2006 to 2009 under té#ork Choicedegislation, it has remained tied to the

C14 rate set in the award system.

The linkage between the NMW andet C14 continued under transitional legislation
regarding the introduction e Fair Work Act 2009which set the NMW at the start of
2010 at the same rate as the FMW at the end of 2008.award classification structure

on which the FMW was set in 189the Metal Industry Award 198#art 1) is now

found in theManufacturing and Associated Industries and Occupations Award 2010

In each year since the first annual wage review in 2010 ACOSS and ACCER have
proposed an inquiry into the needs of the lowdpaut have failed. The arguments
advanced for breaking the nexus between the NMW and award rates generally have
been based on increasing levels of poverty and the failure of the NMW to provide a
contemporary national minimum wage of general applicatimiependent of award
classifications.

The failure of the NMW to maintain contemporary relevance is evident in a number of
ways. In Table 33 of the Attachment hereto we compare the increases in the
FMW/NMW with changes in average household disposalglenne (HDI) as calculated



22.

23.

by the Melbourne Institute of Applied Economic and Social Research. Over the period
January 1998 to January 2017 the after FMW/NMW increased by 98.3%, whereas
HDI increased by 126.7%. The margin was even greater in th@icadeadequalified

worker on the C10 award rate, whose aféerincrease was only 85.5%.

In the current wage review United Voice, supported by the ACTU, has made an
application for a medium term target to be set for the NMW at 60% of median wages.
In support of the application are statistics which show that in 1997 the FMW was about
3.0% above 60% of median wages and that the NMW was about 11.0% below 60% of
median wages in 2016; see ACTU submission, 10 October 2016, Figure 9. The same
trends appear irma comparison of FMW/NMW increases with changes in average
weekly earnings. The NMW and award rates have become disconnected from the
greater increases in communityde income levels.The NMW has lost contemporary
relevance.

It is inevitable that lowerelative wage rates will impact on relative living standards and
push more into poverty, including workers with family responsibilities and single
workers who rely on irregular and/or part employment. THais affectedhll low paid
workers, whether thegre only paid the award rate or some inadequate amount above

the legal minimum.

C. WAGE SETTING UNDER THE FAIR WORK ACT
The NMW is a personal right set by legislation

24,

25.

Although the origins and the quantum of the NMW are to be found in the FMW and in
the award system, the nature and function of the NMW undefFahéWork Actand

quite different to the nature and function of the FMW undeloekplace Relations Act
1996 The NMW is a general legal right conferred on Australian workers independent
of, and not ancillary to, the award system. The right applies to workers who are not
covered by an award, albeit that the vast majority of workers are covered by an award.
The NMW is a safety net entitlement upon which awards and/or collective bargains may
be based. As a generafsty net entittement the NMW shoutet set by reference to
wage relativities that may be set by awards and/or collective bargains.

The FWC is rquired by section 285(1) to conduct an annual wage review each financial
year in which it must review modern award minimum wages and the national minimum
wage order. Each function is performed by reference to different, but similar, statutory
factors. Irluded in the matters that may be covered by awards are "didbestl

classifications and career structures”; section 139 §Bction 285(2) provides that in



exercising its powers to vary modern award minimum wages, the FWC must take into
account the ft@ of the national minimum wage thapioposedo set in the review.

26. It would be inconsistent with the scheme of the legislation for considerations arising in
regard to award relativities to be taken into account when setting the NMW, which
operates aa general entittlement independent of any award entitlements. The separate
wage setting functions were first raised by ACCER in its March 2014 submission, which
included, at paragraph 2(a), a request for "A ruling thaFtieWork Act 2009equires
thatthe NMW be set without being constrained by the rates of pay prescribed by awards
made under the legislation. The reasons in support of this application are in Chapter 2B".
Chapter 2B in the 2014 submission was in similar form to Chapter 2C of the Att@ichme
hereto. The purpose of the submission was to break what ACCER called a Gordian
Knot that had tied the NMW to award rates:

"This new scheme in which centrality is given to the setting of the NMW is very
relevant to a point raised in the previous chajpteout the fact that in some
awards there are classifications and wage rates sitting close to the NMW, and if
the NMW is to be increased, changes will be have to be made to them. The award
classification system has operated to constrain the adjustméra NMW. Since

1997 the NMW and the C14 award rate appear to have been tied together by a
Gordian Knot. The provisions of the legislation, properly applied, cut that knot."
(ACCER submission, paragraph 258)

27. There was no response by the FWC to this matfEne submission was repeated in
2015 with the FWC accepting the distinction, but, despite doing so, in both 2015 and
2016 it still awarded a uniform percentage increase to the NMW and award wage rates.
In Chapter 2F of the Attachment we review the M@ & decision in order to identify
how the separate but similar factors and considerations relevant to each process could
have led to the same conclusion. We find that the factors and considerations were
conflated and that there was no relevant distinctitade between the factors and
circumstances of each process, with a uniform increase being the outcome. So, despite
ACCER's efforts to use the terms of thair Work Actto break the awarbased
restriction on the NMW dating back to 1997, the positiah bt change. Workers in
Australia are blessed by having a unique wages system based on the notion of a fair
basic wage and, where appropriate, margins for acquisition of skills, yet we have seen a
particular view about relativities in the award system pamise the setting of the
NMW.

Basic operational objective.

28. In each its last four decisions the FWC has said :
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1 "[T]hose in fulktime employment can reasonably expect a standard of living that
exceeds poverty levels."

1 "The assessment of the needs of lihe paid requires an examination of the
extenttowhichlowpai d wor kers are able to purcha:c
standard of l ivingo and to engage in <co
contemporary norms."

29. These are not merely aspiratiphsit the essential purpose of a minimum wage system.
From these passages we can dmahat can be described as thasic operational
objective of minimum wage setting under #ear Work Act

Full time workers have a reasonable expectation of a staofidirdng that will

be in excess of poverty and one which will enable them to purchase the essentials
for a Adecent standard of l i vingo and e
context of contemporary norms.

30. ACCER has argued that this is an appropriamrmulation of the NMW safety net. It
would be contrary to the intention of the legislation in establishing the NMW for that
standard of living to be only achievable by finding work covered by an award
classification that provides a higher wage ratecdiise the setting of safety net wage
rates through the NMW and awards requires the assessment of economic as well as
social factors, the basic operational objective may not be met in any one year. If, as is
the case now, there is a substantial gap betwee NMW the wage which is necessary
to meet the objective, the gap will have to be closed over time.

Human rights

31. The objectivesidentified by the FWCare consistent with, and required by, thair
Work Act 2009 which has as one of its principal objectives the promotion of social
inclusion and a wagsetting system based on the establishment and maintenance of a
"safety net of fair minimum wages”. They are also consistent with, and required by, the
objective inthe Fair Work Actto establish a framework for workplace relations that
"take[s] into account Australia's international obligation8'u st r al i ad s I nt er
obligations require that proper account be taken of the position of workers with family
respongilities so as to provide workers and their families with a decent standard of
living having regard to a range of social and economic factors. The worker with family
responsibilities is protected by the minimum wage system even though some workers
do nothave family responsibilities. The fact that some workers do not have family
responsibilities does not qualify or limit the right of workers with family responsibilities
to a decent wage. The terms and requirementdndfersal Declaration of Human
Rights and the International Covenant on Economic, Social and Cultural Rigines

discussed in Chapter 1C of the Attachment.
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32. Generally expressed human rightsd the rights of workersuch as those found in the
Declaration and the Covenant in regard to wage® lta be applied in a variety of
circumstances, taking into account a range of factors. The test for the compliance of
domestic legislation with human rights obligations is whether the domestic legislation is
a reasonable and proportionate measure haegard to the terms of the human right.
Similarly, the exercise by tribunals of generally expressed powers, such as the setting of
a safety net of fair minimum wages by the FWC, must be reasonable and proportionate
to the power conferred. The right thatrecognised does not extend to the setting of a
minimum wage for unusual or exceptional cases, such as the setting of a wage that
would be needed to support a family with nine children.

The practical application of statutory and human rights

33. The practichapplication of these rights, according to the reasonable and proportionate
test, will cover the ordinary and expected circumstances in which workers live. Those
covered will includesingle workers and workers with family responsibilities, whether as
sole parentsor asworkerswith a partner.In the contemporary Australian context,
having two children is within the scopeof the ordinary and expected circumstances.

A safety net wage should be sufficient to support couple parent and sole parent families

with one or two children. It would not be acceptable to set a wage that is sufficient for

one of these workers, but not for the othehs.considering the application of rights a

critical question iswhich employed workers with family responsibilities should be able
topurchase he essentials for a 6decent standard
life, assessed in the context of contemgpy norms?

34. The FWC alluded to this kind of question when it observed in its June 2015 decision
that it is not possible"to ensure that every employed family, whatever their
composition, has sufficient income to meet their material neédasiyal Wage Raew
20141, Decision[2015] FWCFB 3500paragraph 338. However, the FWC did not
indicate which families would be supported with an income sufficient to meet their
material needs, or which families had a reasonable expectation of a standard of living in
excess of povertyThe FWCOG6s words can only have mear
know how their rights have been recognised, when the beneficiaries are identified. In its
March 2016 submissioACCER stressed the need for the identification of the workers
and families intended to receive the benefit of the objectives identified by the. FWC

ACCERidentified those workers and families who would be covered by the objectives.

12



35.

36.

37.

38.

ACCER raised a question in regard to single breadwinner families living in povatty th
involved a matter of principlevhen a family is living in poverty on a wagjeat does

not meet the standard of living identified by the FWC, should the full time breadwinner
have b seek overtime or a second ja@md/or the primary carer have to seek
employment in order for the family to escape poverty and achieve a decent standard of
living? The submission referred to ACCER's consistent view that it should not be
necessary for this extra work to be undertaken, which is now set out in Chapter 8F of
the Attachment hereto. The submission continued:

"This issue is intrinsic to wage setting, but it has not been the subject of any
consideration in the past six decisions under Fag Work Act If the FWC
believes that breadwinners should take on extra \&odfor the primary carers of
children should seek employment so that the family can escape poverty and
achieve a decent standard of living it should say so and give reasons for its views,
including how its view would be consistent with recognised humghtsi
(Paragraph 33)

The May 2016 decision did not refer to or address these important issfweEWIC has

not identified those workers for whom the safety net is intended to provide a standard of

living thatexceeds poverty levels and the income ne¢d@dirchase the essentials for a

decent standard of living.It is a fact that many Australian workers with family

responsibilities are not able to escape poverty and achieve the standard of living

identified by the FWC. The wage setting system needetdify the workers who are

to be afforded this level of support and provide a rationale for those who are not so

supported.

This is not a matter of academic interestjust a topicfor economists and policy

makers, but is a matter of vital concern to millions of low paid workers and their

families, many of whom are alienated from the economic system that seems unable to

provide jobs that pay a decent wage. Tdlisnation of so manig one of the defining

featuresof our age. Tribunals like the FWC have a social obligation, if not a strict legal

obligation, to spell out their decisions in terms that can be fairly understood by those

who are most affected by their decisioritthere are contemporary economic or other

factors which preent the FWC from providing thkind of supportidentified by itto

some or all of those within the scope of protection, the reasons should be evident.

ACCER therefore requests that the FWC identifiess workers and their families who

are within the objectives stated by it, i.e. those who have a reasonable expectation of

standard of living thaéxceeds poverty levels and the income that is netedpdrchase

the essentials for a decent standard ofgjvi

13



39.

D.

40.

ACCER also asks the FWC for its opinion on a question in regard to single breadwinner
couple parent families with dependent children who are living in poverty or who are
unable to achieve a decent standard of living: is the sole breadwinner oblyedkto
overtime or find another job and /or the primary carer of the children obliged to seek
employment in order for the family to have an income that will enable it to escape

poverty and achieve a decent standard of living?

INCREASING POVERTY AND INE QUALITY

Many low income wagdependent families are living in poverty and the principal cause
of this had been the failure of safety net wages to reflect rising community incomes over
the past 20 years and more. This deleterious trend has been hiddertheithational
statistics that record the very substantial increases in Australian incomes, wealth and

living standards over the same period.

Macro data on poverty

41.

42.

43.

Each year the FWC has had data which have demonstrafedevels of poverty in
Australia. The critical point about this data is that it has not been contradicted. There
may be some debate about which poverty line should be used as a measure af poverty
whether the appropriate poverty line as 50% or60% of the median, oat some
percatage between the twaHoweverthat debate is peripheral to the substance of the
evidence. The 60% of median poverty line is, at least, a risk of poverty line and,
ACCER has argued, it represents the minimum income needed to achieve the objective
identified by the FWC: a standard of living for workers that is in excess of poverty and
one which enables them to purchase the essentials for a decent standard of living and
engage in community life, assessed in the context of contemporary norms.

The data has established, and the FWC has accepted, that many homes are in poverty
even where there is full time employment. In 2013, for example, in referring to
statistics inPoverty in Australia 201the FWC :

"The data inPoverty in Australia 2013how that of all people with disposable
incomes below 60 per cent of the median, 20.5 per cent were employach&jll
13.5 per cent were employed pamhe and 5.9 per cent were unemployetie
remainder were not in the labour forceowpaid employment @pears to
contribute more to the total numbers in poverty than does unemployment
(Annual Wage Review 20113, Decision paragraph 408, footnote omitted and
emphasis added)

A NATSEM/UnitingCare report, which was before the FWC in 2014, found that in

2012312 about 2.6 million Australians lived under the 50% of median poverty line. Of

these, almost onguarter, 618,000, were dependent children aged less than 25 years of
14



44,

45.

46.

age and 494,000 aged less than 15 years of age. About 11.5% of children under 25 years
and 11.8% of children under 15 were living in poverty. The ACOSS rdpmrérty in
Australia 2016 prepared by the Social Policy Research Centre at the University of New
South Wales and published in November 2016, which was based on research carried out
in 201314, also found that a large number of those living in poverty wdreuseholds
where there was full time employment: 622,#0@he 50% measu@d 1,051,100at the

60% measurePoverty in Australia 201@lso found that 731,300 children under tige a

of 15 were living in poverty at the 50% of median level, with 1,048,900 in poverty at
the 60% level.

Poverty in Australia 2016like the earlier NATSEM/UnitingCare report) demonstrates
that a very significant part of child poverty occurs in homeshiclvthere is fulltime
employment. While we know how many children are living in poverty and how many
of those who are living in poverty are in households where there is a full time employee,
we do not know from these reports how many children are liviqgoverty despite a
parent having a full time job. In Chapter 8G we draw data from the 2011 Census on the
number and the family circumstances of children who are living in or at the risk of
poverty. Again, it is demonstrated that full employment isanpathway out of poverty

even in families of one and two children. We return to this Census data later.

The latest UNICEF report covering child povertynaocenti Report Card 13with the
subtitle Fairness for Children: A league table of inequalitycinild wellbeing in rich
countries published in 2016 It reportedthat, with a 9.3% child poverty rate, Australia

is 17th in the list of 41 countries: 16 countries have lower child poverty rates than
Australia. This is not something of which we can Ibeug. If we came 17th in the
medals tally at the Olympics the Government of the day would spring into action with a
range of policy measures to improve our international standing.

The point which must be stressed is that there has been no contradidii@ various
research reports which show that many hundreds of thousands of Australians are living
in poverty and that a full time job is not a means of escaping poverty for low income
families. A whole of government response is required if we asset@ reduction in
poverty, but it is vitally important that wages be set so that work with a decent wage is
the primary means by which Australian can escape poverty and achieve a decent
standard of living. Unfortunately, if the FWC is not prepared te tagtion when
confronted with hundreds of thousands of adults and children in working families living

in poverty, there will be no improvement in the situation.
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47.

The obvious conclusion from these matters is that the current wage levels are part of the
rea®n for child poverty and the wages of low paid workers must be increased if child
poverty is to be minimised and eliminated. Yet nothing has been done by the FWC.
The passage quoted earlier from the 2013 decision, with its acceptance of the
connectionbetween low paid employment and poverty, highlights a point that we have
made elsewhere: the FWC has failed to target or prioritise the alleviation of poverty
despite compelling data on the presence of poverty among working famililes.
objectives thathe FWC has identified in the last four annual wage decisions have not
been matched by its decisionés we will see, not onextradollar has been given to

low income families living in poverty since 2011.

Micro data on poverty

502. We should not beurprised by these national figures because we can estimate poverty

48.

lines for different kinds of waggependent families and compare the relative changes in
poverty lines and disposable incomes over tirBace 2008he research sections of the
FWC and tle Australian Fair Pay Commission before it have calculated the living
standards of various kinds of households by reference to the 60% of median poverty
line. Detailed calculations like those in Tables 27 to 30 in Chapter 8 hereto have been
included in ACCER's submissions since 2014. In comparing the changes over the years
January 2004 to January 2017, we find:
| the NMW-dependent family of four feffurther into poverty: from 3%
below the poverty line, with a poverty gap of $20.37 per week, to 11.7%
below it, with a poverty gap in January 2017 of $129.51 per week;
1 the Cl2dependent family of four fell into poverty: from 1.7% above the
poverty line, with a margin over poverty of $11.21 per week, to 8.5% below
it, with a poverty gap in January 2017 of $%per week; and
1 the Cl0Odependent family of four fell into poverty: from 7.6% above the
poverty line, with a mayin over poverty of $47.87 per wedk,4.6% below
it, with a poverty gap in January 2017 of $51.04 per week.
Most of this deterioration occed prior to the commencement of tear Work Actin 2010.
Part of the purpose of the legislation was to restore fairness to wage setting and the FWC has
had a legacy from its predecessor national tribunals that it has had to address. Some may
wish to judge the FWC by the events since January 2010, but we cannot deny the legacy and
the fact that many low paid workers and their families are living in poverty. Tables 27 to 30
allow us to quantify the changes in poverty gaps since January 2010 wkair Werk Act
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came into operation. In January 2010 the single person was 16.0% above the poverty line,
compared to 15.4% in January 2017. In January 2010 the N&pahdent family of four

was 10.2% below the poverty line, compared to 11.7% below the pawertyn |[January

2017. These figures confirm the view that decisions undeFdiveWork Acthave not
improved the relative position of the lowest paid in our community, let alone address the fall
in living standards and increasing poverty levels duringeegears. The critical point is that

far too many wageependent families are still in poverty. Even if there was some marginal
improvement, it would not lessen the priority to be given to these families wharagen

poverty.

The 2011 Census

49.

50.

In Chapter 8G we present an analysis of data from the 2011 Census which focuses on
the families in which children live. Relevant data is not yet available from the 2016
Census. The purpose of Chapter 8G is to use data found in the national 2011 Census to
address two matters: the work patterns of low paid working families and the number of
low paid working families in or at risk of poverty. This data cover low paid workers
without any distinction being made between whether they are award reliant (i.eeonly
paid the minimum award rate and not a dollar more) or they are paid a higher wage rate
that still leaves them low paid and in or at risk of poverty. The data show the household
income of couple parent and sole parent families and the employment cftatose
families who are in or at risk of poverty. It covers 675,985 children in couple parent
families and 562,254 in sole parent familiéhe number of children who are living in
poverty should raise very serious concern in annual wage reviews lastdrgial and
evident consideration in wage setting decisions.

One of our criticisms of the FWC's past search for data on povedtyark patterns is

that it has concentrated its inquiry throse who are only in awaréliant families. We
explain the FVC's search for the awardliant in Chapter 8F and explain why the focus
should be on the low paid and not those vene only paid the award rateMany
workers are low paid and living in poveryen though they are paid something above
the minimum legalage rate A focus on low paid workers is consistent with the object

of the Fair Work Actto promote social inclusion (section 3) and is necessary for the
FWC to carry out its obligation to establish and maintain a safety net of fair minimum
wages, takingnto account, among other matters, "the needs of the low paid" (section
284(1)). Furthermore, if we focus only or primarily on those who are asg#iesht we

will not get a true picture of those living in poverty because of inadequate wages.
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51.

Limiting the search to awanetliant workers and their families has the effect of limiting
the number of families and children who are living in poverty.

This Census data allows us to $khe employment patternwhich are associated with
poverty in Austalian households. It gives us a picture of the similarities and
differences between couple and sole parent families, the extent of full time work and of
part time work and some information about the labour force status of parents in both
kinds of househdls. It shows, for example, that sole breadwinner couple families,
where the second parent is out of the workforce is much more common than couple
households in which both parents work. Full time employment is not a path out of
poverty.

Inequality anddeclining relative living standards

52.

53.

The public debate income and wealth inequality we have seen in Australia and
internationally over the past decade or so has paid particular attention to the relative
gains made the highest income earners relative ta atheme groups. The FWC's
consideration has focussed on the differences between the wage increases of various
segments of the population by reference to changes in the relationship of various deciles
and quartiles relative to each other and relative édian income. Figure 2 in Chapter

5D, which is copied from the FWC's May 2016 decision, covers the period 2004 to
2014. The limitation of this document is that, for example, it plots the relative position

of the 10th percentile over the relevant periad aays nothing about the change in the
relative position of safety netependent workers who have not shared in the
communitywide increases shown in the Figure. In order to illustrate how safety net
dependent workers have fared since 2004 we needitmally overlay on Figure 2 the

real wage changes for safety-aefpendent workers over the same period. If we did this

we would find that safety netependent workers were below the increase in tffe 10
percentile line, which showed a real increase ofost 15% increase over that period

the lowest increase among the income groups covékgafety net workers had a real

wage increase of less than that received by the least advantaged of the income groups in
Figure 2. Compared to that increase of@il5.0%, the NMW had a real increase of
5.3% and the C10 wage rate increase was even closer to the horizontal axis at 1.4%.
Figure 2 and the more recent data demonstrate that great care should be taken when
considering national averages, even wherkd&mointo percentiles, because they hide
what is really happening to the living standards of safetydapéndent workers. The

reality is that minimum wage dependent workers and their families are less equal. The
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4.

concern with aggregates has diverted aterfrom the position of safety net dependent
workers. Yet a conflation oincome inequality across all sectors of the workforce and
income inequality between safety fEtpendent workers and the rest of warkforce
community is evident in the followingassage in the June 2015 decision:

"[381] The evidence suggests that the forces for rising inequality have been
subdued in the past few years. Tteduces the work that needs to be dbp¢he
NMW and modern award minimum rates to protect the reldiwng standards of

the low paid." (Emphasis added. This is repeated at paragraph 412.)

The only time at which the work to be done by the NMW and by award rates can be
reduced is when it can be fairly said that relative living standards have been restored to
some appropriate reference point and the operational objective mentioned earlier has
been achieved, i.e. when the NMW providestandard of living in excess of poverty

and one which will enable workers and their families to purchase the essentials for a
decent standard of living and engage in community life, assessed in the context of
contemporary norms. Havinghort term success in arresting increasing inequality
suffered by minimum wagedependent workers is necessary, but oéficsent. Clearly,

any arrestingof growing national inequality in the past few years is no reason to pull
back on the remedying the income inequality that has been suffered by safety net
dependent workers for more than the past decade. There is still plenty of work to be

done by the NMW and award wage rates.

Pensions

55.

In each year since 2010 ACCER has argued tha assessment of relative living
standards and the income is needed for an acceptable standard of living can be informed
by the amounts paid to pensioners under the pensions safety net, which was reformed
after a substantial inquiry and public debat@®9. The central issue concerned the
settingof an income that would provide a basic acceptable standard of living for single
and couples on the age pension or a disability pension. The rate that was set by
Parliament made no distinction between agd disability pensions. The data in
Chapter 6C and Chapter 8D respectively cover the relative increases in pensions and
minimum wage since the 2009 pension reforms and the resultant standards of living of
pensioners and wagkependent families. Table 22ropares the outcomes of the
reformed wage setting system and the reformed pensions systershows, for
example, that over the seven years to January 2017, pensions increased by 30.5% while
the gross NMW increased by 23.7% and the net NMW increased.B%21Table 34,
which uses the same equivalence scales as those used by the Australian Bureau of
19



56.

S57.

Statistics compares the living standards of pendependent and wagkependent
households without regard to the costs of work. The Table shows that a- NMW
dependent family of a couple and two children have a lower standard of living than
couple and single pensioners. When the costs of work are taken into account, even the
C10-dependent family would have a lower standard of livifgomething is wrong

when theminimum wage for a tradgualified skilled worker cannot support a family at

a higher standard of living than that provided to those on the pension.

ACCER has argued that, although primary emphasis should be given to other wage
earners when assessing tefa living standards, the relative living standards of
pensioners and the basis upon which their pensions have been set should be given
significant weight. It has argued for the need to take into account a comparison of the
pension safety net and the weaggpfety net.

In its May 2016 the decision FWC concluded (at paragraph 354) that the comparison
with pensioners is of "very limited relevance”. The reasons are reviewed in Chapter 8D
of the Attachment, with relevant references being given to the reptortliinng
standards upon which the Government and Parliament acted. The critical part of the
report was the conclusion about the income needed to provide a basic acceptable
standard of living. The May 2016 decision shows that the basis upon which the
persions were reviewed in 2009 was not considered by the FWhatits own views

about the basis on which the pensions have been set are not supported by that report.
Upon the basis of the matters in Chapter 8D we ask that the FWC reconsider its
assessmérandtreat the level of pensions as having significant relevance and weight in

the setting of safety net wages for low paid workers.

E. THE FWC's WAGES RELATIVITIES POLICY

58.

In each Annual Wage Review since 2011 ACCER and the ACTU have made claims that
have sought to give relatively more to the lowest paid workers. The ACTU has sought
to do this by way of a money amount uptlat set as the base wage for a trade
qualified worker the C10 rate which imow $783.30 per week) and to convert that
amount intoa percentage for the adjustment of higher paid classifications. The claims
were designed to strike a balance between the interests and rights of workers across a
wide spectrum of work classifications by, significantly, the peak body representing
higher @id and lower paid workers. ACCER generally supported this kind of proposal
(although with lower money and percentage claims) and sought to increase the NMW
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59.

60.

61.

by modest annual steps up to, at ledst, hase wage rate for cleaners, whichnasy
$718.40 peweek, or $45.70 per week neothan the NMW

All of these claims for relatively more for the low paid have been rejected and uniform
percentage increases have been awarded in the last six wage decisions. Low paid
workers have not received $1.00 per weshkre than the percentage increases awarded

to all work classifications. They have received the same percentage increase as, for
example, professional engineers, phacists and airline piloteind have received
considerably smaller money increases. Themo doubt that prior to 2011 theage

rates for these higher skilled workers Hallien relative to the market rates for work in
these higher skilled positions, but that cannot explain the failure to address the more
pressing and basic needs of the laidpand wagelependent workers who are living in
poverty.

In the last six decisions by the FWC low paid workers with family responsibilities who
are living in poverty and unable to earn enough to provide their families with a decent
standard of living haveeceived the exactly same percentage increases as those set for,
for example, captains ofide body double deck aircraftinder theAir Pilots Award

201Q which in money terms for the lowest paid is just a fraction of the award increase
for pilots who haveeffective access to collective bargaining to further improve their
incomes. The decisions have taken no account of relative needs and the fact that the
lowest paid are unable to gain a decent standard of living.

The decisions have resulted from tlu®jation of a policy to maintain award relativities

as they were in 2011In Chapter 2C of the Attachment we have traced the history and
application of this policy from the June 2011 decision. The origin of the policy is in the
following paragraph from #June 2011 decision..

A [ 3 Bettipn 134 of the Fair Work Act requires the Panel to ensure that modern
awards, together with the National Employment Standards, provide a fair and
relevant minimum safety net. The matters which must be taken into acocamt i
annual wage review include relative living standards and the needs of the low
paid. The nature of increases to award rates in annual reviews over the last
twenty years has compressed award relativities in the award classification
structures and reducethe gains from skills acquisition. The position of the
higher award classifications has also been reducing relative to market rates and
to average earnings-urthermore, while the real value of minimum wages has
been maintained at the lower award clasation levels, it is clear that the real
value of minimum wages above those levels has fallen. On the information
available to us at present we accept that many people have their wages set at
award rates higher up the scaleche ACTUOGs a p palvesaadbllar whi
increase at the lower levels, would involve further compression of relativities
below the C10 leveFor these reasons we consider that in this review we should
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62.

63.

64.

65.

66.

decide on an increase which will not further compress award relativities and
whic h  wi | | at |l east maintain the real v al
added.)

Safety net wage cases prior to this time had given priority to helping those most in need
by awarding money increase in the full knowledge that relativities were being
compressed. Despite that extra assistance the NMW and low paid award rates had
fallen well behind community wage movements. Furthermore, the real wage increases
for those in the lower paid classifications did not match the labour productivity
increases \er this period; see Chapters 3A and 4 of the Attachment.

The FWC made it clear in the foregoing passage that further compression of relativities
between low paid workers was unacceptable, even though the body representing the
interests of workers sougttt iThe ACTU's hybrid claim, which sought a very modest
compression in the award relativities for low paid workers on the basis of providing
relatively more to those most in neeslas rejected. In Chapter 2C we follow the
consistent articulation of thisopcy from year to year.With this position being taken

any claimed increase in the NMW was bound to fail because it would narrow the
relativities between the lowest award rate and the C10 rate.

What was obvious in 201hAnd some years earlier, wastttitee minimum wage system

was in need of repair by addressing both the level of the NMW and the wage rates set
for award classifications. The inherited and inherent problem with the NMW was never
acknowledged and, as a result, never addressed.

For six yeas the NMW has been locked into a fixed percentage relationship to the C10
rate and, beyond that, to a fixed percentage of the award rateigioer skilled
positions. For so long as the FWC's relativities policy continues, the position of the low
paid will not improve. Their wage increase will be determined by a global assessment
of what the FWC concludes should apply to all award classifications. The FWC has
repeatedly said that itréject[s] a mechanistic or decision rule approach to wage
fixation" (May 2016 decision at paragraph 151), but the relativities policybleas
mechanistic and rule driven.

The policy of maintaining award relativities has meant that any consideration of the
needs of the low paid, and of the alleviation of poverty in partichls been thwarted.

It explains why the NMW has continued to be tied to the C14 award rate. Even after
2015, when the FWC accepted ACCER's submissions about its separate functions in

setting the NMW and award rates (see Chapter 2C), the policy hasummhtiwith no
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suggestion by the FWC in the June 2015 and May 2016 decisions as to how it can
justify continued uniform percentage increases in the face of the terms of the legislation.

67. The policy has meant that award considerations have entered insettimg of the
NMW, which is a separate function of the FWC, and have prejudiced the interests of
those workers who are not covered by an award and whose wage rate is based directly
or indirectly on the NMW. For policy reasons the NMW locked into a reieapplies
in a limited number of awards and then only for the first three months of employment.
This connection, established within the award system in 1997, has no contemporary
relevance.

The relativities policy is contrary to law

68. The application of t wage relativities policy raises the issue of whether the decisions
have been made in accordance with the FWC's statutory obligations, which include
taking into account the needs of the low paid (section 284(1)). A statutory tribunal such
as the FWC is wtitled to adopt policies to guide the way in which it exercises its
jurisdiction. In regard to award wages, it would be permissible for the FWC to have a
policy on award relativities, but it must not be inconsistent with the terms of the
legislation, wheh includes for award decisions (as well as NMW decisions) the
obligation to take into account the needs of the low paid. The wage relativities policy is
not required by the terms of the legislation.

69. The application of principles and policies is acceptable, and may be very desirable,
when a decisiomaker is provided with a range of considerations that must be taken
into account in coming to a decision. The application of a palittyoe contrary tdaw
if it is applied by a tribunal in a mechanistic way without proper regard to the particular
circumstances of a matter before it or if the tribunal's reasoning is inconsistent with the
terms of the legislation under which it operates. Both aspectsidemgfied in the
judgment of Tracey J isbojueh v Minister for Immigration and Border Protection
[2014] FCA 883, at 39

n At both common | aw and wundemakertwdlt ut or y
not commit jurisdictional error merely by having regamda principle or policy
when exercising a statutory discretion. Error, may, however, occur if the decision
maker considers him or herself bound to apply the policy without regard to
countervailing considerations and acts accordinglyElias v Commissioer of
Taxation[2002] FCA 845; (2002) 123 FCR 499 at 5D61ely J summarised the
position as follows:
AThe Commi ssioner is entitled to adop
the exercise of the discretion, provided the policy is consistent with the
staute by which the discretion is conferred. Thus if the statute gives a
discretion in general terms, the discretion cannot be truncated or confined by
23



an inflexible policy that it shall only be exercised in a limited range of
circumstances. A general polileys t o how a discretion
exercised does not infringe these principles, so long as the applicant is able
to put forward reasons why the policy should be changed, or should not be
applied in the circumstances of the pe
SeealsoR v Moor e; Ex parte Australian Tel e
Association[1982] HCA 5, (1982) 148 CLR 600 at 61Zang v Minister for
Immigration and Ethnic Affair1986) 67 ALR 177 at 18390 (Pincus J);
Madafferi v Minister for Immigratiorand Multicultural Affairs[2002] FCAFC
220, (2002) 118 FCR 326 at 358. 0

70. The FWCO0s obl iFgaWorkdAott aintdak e tihet o account t
|l ow paido, when setting the NMW (see secti
section 134(1(n)) are effectively disregarded by this policy. The policy of maintaining
relativities set in the past, and based on relativities established prior to the enactment of
the Fair Work Act is not based othe terms of the legislationThe obligation on ta
FWC is to take into account the needs of the low paid unconstrained by wage relativities
within award classifications. In applying the policy the FWC fadled to give any or
any proper consideration and weight to the needs of the low paid.

71. Furthermoe, the application of the policy has meant that the NMW has not been set
independently of the operation of the award system, as the legislation intendsaiiThe
Work Actintends that the NMW will be established as a general wage entitlement upon
which avards may provide further minimum wage entitlements covering -lsaged
classifications and career structures”; see section 139(1)(a)(i). It would be permissible
for the FWC to develop policies about wage relativities within those award
classificationsput it would be impermissible for those policies to constrain the setting
of the NMW and to constrain the obligation on the FWC to take into account the needs
of the low paid, as it is required to do under sections 284(1) and 134(1).

72. For these reasons thmelativities policy, as applied by the FWC since 2011, has been
contrary to law and, further, the FWC has failed to set the NMW in accordance with the
terms of the~air Work Act

Are there any countervailing factors?

73. It may be said in support of the FWQ¥ecisions that there were other facts or
circumstances that could be taken into account which would justify the application of
the policy. If, for example, the needs of the low paid were not as pressing as some
might argue, or the position of the low g@aiespecially those with family
responsibilities, had actually improved, there might be some justification for the
application of the policy. In this regard it is necessary to refer to the FWC's conclusion
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74.

75.

76.

77.

in its May 2016 decision that itoVerall assessent [was] ... that the relative living
standards of NMW and awardliant employees have improved a little over recent

years, although the relative position of lpaid workers has deteriorated over the past

decade. Many have low levels of disposableiimeo6 ( see paragraphs 67,

the May 2013 decision).

The most significant matter referred to in support of the conclusion that there had been
an improvement in relative living standards over recent years was Table 5.7 of the May
2016 decision. Theommentary on that table was:

“[Table 5.7]shows that over the five years to December 2015, the disposable
income of households with a member earning the C14 or C10 award rate has
increased by between 7 to 12 percentage points as a portion of the Ghiper c
median income poverty line, other than for sirggegner households without
children where the increase has been 5 to 7 percentage points with NSA [Newstart
allowance] and 2 to 3 percentage points without NSA".

This appeared to be very good newstfed working poor: for example, over just five
years the NMWdependent family of four had moved from being 19% below the
poverty line to being 12% below the poverty line. This claimed a very substantial
improvement in the living standards of low paid waskéiving who were living in
poverty. It was incorrect. ACCER wrote to the FWC seeking a correction. ACCER
notedtham si gni ficant factor in the Panel 6s
low paid workers, whether covered by thMW or an awad wage ratewas the FWC's
"overall assessment” in respect of the changes in relative living standards in recent
years.
The error in Table 5.7 of the May 2016 decision was corrected by a Statement of 26
July 2016 [2016] FWCFB 5047. It showed that, iotfahat there had been no increase
in relative living standards as measured by the relative poverty lines. For the NMW
dependent family the five years saw algligecrease in living standardalling from
11% below the poverty line to 12% below the poverty line over the first five years of
decisions under thieair Work Act
In response to ACCER's claim that the assessment of improved living standards was
based on erroneous data, the FWC oaded in the Statement that there was other
evidence to support the conclusion. Chapter 2F of the Attachment provides an analysis
of the decision for the purpose of ascertaining whether there was any evidence recited in
the May 2016 decision that would pgort the proposition that living standards had
improved in recent years; and to contradict the revised Table 5.7 which showed there
had been no such improvement. The conclusion in Chapter 2F is that there was no such
25



78.

79.

80.

81.

82.

evidence: there was no evidence thght be relied upon to justify the application of

the wages relativities policy. We also include in Chapter 2F commentary in the light of
the FWC's advice that the error was made by "Commission staff' and the consequent
failure of the FWC to give the pags an opportunity to comment on that material prior

to the May 2016 decision, as required byfag Work Act

Apart from the erroneous conclusion that the low paid workers and their families had
received significant increases in their relative livetgndards, there is nothing in the
May 2016 @cision that seeks to justify tli&ilure to alleviate their poverty. There is

no consideration of economic considerations whiclght have precluded itfrom
accepting the ACTU's proposal for a money increaseoss the lower paid
classifications. Nor is there any suggestion that to give the low paid more would limit
the amount available to other classifications.

The reality is that unless and until the FWC abandons its relativities policy any party
which istrying to get a little extra to alleviate poverty among weggendent families

is wasting itgime and resources in participating in annual wage reviews.

This is not the outcome that we expected whenFdie Work Bill was first proposed.

In a speech rgitled Introducing Australia's New Workplace Relations Sységnthe
National Press Club on 17 September 2008, the then Deputy Prime Minister, Minister
for Education, Minister for Employment and Workplace Relations and Minister for
Social Inclusion, the bh Julia Gillard, started her speech with the following:

AThe signature values of nations ar
I i

e
birth. Thi s i s as true for Austr a a

value above all others that weeicht i fy with as truly our

emerged out of the circumstances of Federation, which coincided with the
industrial turbulence of the late nineteenth and early twentieth centuries. That

of

1

as

valueis faimmess Or as we | faitkged .t ol tp uitn sipti:r edt hues

society that aimed to give every citizemecent standard of livingAnd it led us

in 1907 to establisthe principle of the livingwaged6 ( Emphasi s added.

This promised to address the concerns expressed by thalfumsCatholic Bishops in
their Statement of 25 November 2005 aboutwerk Choicesegislation:

"Workers are entitled to a wage that allows them to live a fulfilling life and to
meet their family obligations. We are concerned that the legislation dbgsve
sufficient emphasis to the objective of fairness in the setting of wages; the
provision of a fair safety net by reference to the living standards generally
prevailing in Australia; the needs of employees and their families; and the proper
assessmerof the impact of taxes and welfare support payments."

It was apparent in 2008 that the minimum wage system was in need of reform. The
FMW was not a wage that could provide a decent living for working families and the
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83.

awardbased relativities, which hdgken further compressed by the Australian Fair Pay
Commission under thé/ork Choicesystem, failed to give adequate recognition for the
skills and responsibilities of workers employed in higher paid work classifications. In
its submission to the firstnaual wage review under the new legislation ACCER
stressed the need for a research program to assess the needs of the low paid:

"Our optimism is tempered, however, by the belief that no progress will be made
on behalf of low paid workers and their familiesless the major parties to the
Annual Wage Review, and FWA [Fair Work Australia, as the FWC was then
named], proceed with an enquiring mind. Close attention should be given to
questions such as: how much income does the worker and his or her family need
to live a decent life? There are no simple answers to that question, but it is the
kind of question that must be answered in order to discharge the overriding
statutory task to provide fair safety net." (ACCER submission, paragraph 27
emphasis imriginal)

The people who are on the lowest award wages and are most in need have been held

back by a policy to maintain award relativities as they vgeten early 2011 and not to

give the lowest paid even one dollar more per week to alleviate theartpoand

improve the lives of and opportunities of their children. The decisions since from 2011

have not given practical recognition of poverty or unmesds, let alone fairness. The

"one size fits all policy is inconsistent with the obligation to pnote social inclusion

and set a safety net of fair minimum wages that takes into account the needs of the low

paid, among other factors.

F. THE SOCIAL SAFETY NET UNDER ATTACK

84.

85.

For the last three decades minimum wage increases have been reduced on account of
improvements in the social safety net. Now that the benefits provided by the social
safety net are being cut, minimum wages must be increased to compensate for those
cuts. The May 2014 Federal Budget proposed the greatest reductions in the living
standards of families of any legislation ever considered by the Australian Parliament.
Continued opposition in the Senate since 2014 has caused the Government to abandon a
number ofthe proposal first put forward in that Budget. However, legislation was
enacted to abolish the Schoolkids Bonus, with effect from the end of ZilGe time

of writing this submission there is legislation before the House of Representative, and
alreadypassed by the Senate, that will freeze family payments for two years from 1 July
2017.

The improvements in the social safety net started as a result of the recommendations in
1975 of the Commonwealth Commission of Inquiry into Poverty, chaired by Professo
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86.

87.

88.

Henderson. It was given added impetus in the 1980s by a series of prices and incomes
accords between the Australian Government and the ACTU. The impact of these
changes has been very substantial. The Poverty Commission reported that in August
1973 theminimum wagedependent worker with a spouse and two children received
family payments (tax rebate and child endowment) equal to 7.7% of the family's
disposable income; see Chapter 1F. By January 2001 the proportion had increased to
37.5% and, as a resuwif initiatives by Coalition and Labor Governments, the proportion

had reached 39.5% by January 2016; see Table 28 in Chapter 8. In January 2017 it had
fallen back to 37.7%, principally as a result of the abolition of the Schoolkids Bonus.

The increase inargeted family support over the last few decades has resulted in the
conscious discounting of wage increases by wsggeng tribunals. This is a reason, but

not the only reason, why minimum wages have lost their relativity to median and
average wagesvhich we described in Section B, above. There is an economic case for
increasing the contribution of the public purse to the support of families, but tax has to
be paid if it is to be done.

The Schoolkids Bonus entitled parents to $430.00 per yeagaftin primary school
student and $856.00 per year for each secondary school student. The calculations in
Table 28 of the Attachment (as well as those in Tables 29 and 30) were made that the
family had one child at each level, with the weekly value of tharents being $24.65

per week (at 52.18 weeks per year). Table 28 shows that the disposable income of the
family covered by Table 28 fell by $7.07 per week from January 2016 to January 2017
despite the FWC's decision to increase minimum rates by 2.4%yir2016. Similar

losses were suffered by the families covered by Tables 29 and 30. By comparison, the
FWC's calculations of disposable incomes in two child families are based on both
children being in primary school; s&atistical Repor4 March 2017Table 8.5.

The loss that workers with family responsibilities have suffered as a result of the
abolition of the Schoolkids Bonus will vary from family to family. The loss should be
considered on the basis of a family having two children, but it shak&lihto account

the distribution of children across gsehool, primary school and secondary schools.

On average, the loss would be not less than the amount calculated in the FWC's
estimates: $860 per yeaOn that basis,hie loss would be$16.48 per wek (at 52.18
weeks). These are aftetax dollars, which would require a higher wage increase for
them to be coveredThis is not the kind of amount for which compensation can be

reasonably expected in one yedDf coursesome parties will argue thatehamount
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89.

90.

91.

92.

should be diluted by reference to the number of workers who do not have children in
primary or secondary school.

On the basis of these considerations ACCER has included in its claims for increases in
the NMW and award wage rates the amount of $8.00 per werteds compensation

for the loss of the Schoolkids BonusBecause this amount would attract income
taxaton, families would still be considerably worse ofACCER will seek further
compensation for this loss in the next annual wage review.

On 22 March2017the Social Services Legislation Amendment Bill 2045 agreed to

by the Senate and at the time of wagt is currently beforethe House of
RepresentativesThe Bill provides for the freezing of Family Tax Benefit Part A and
Family Benefit Part B fortnightly payments. Th&planatory Memorandurstates that

the expected savings over the period 20870 22021 will be around $1,950 million.

The current level of these payments are set out in Table 18 of the Attachmemt.
family with two children, one under 13 years and the other one 13 years or older the
Family Tax Benefit Part Adaymentis $210.35 pr week The Family Tax Benefit, Part

B, the paymenis $54.32 per week (where the youngest child is age 5 or more). For a
single breadwinnecouple family or a sole parent family the legislation would freeze
payments 0$264.67 per week.

In the absere of a freeze, these family payments would have increased by 1.5% on 1
July 2017, beause of the 1.5% annuahcrease in the Consumer Price Indai
December 2016. The weekly loss20%, the weekly loss as a result of the failure to
index the paymentsould be $3.97er week from 1 July 2017. This is substantial
when compared to, for example, the after tax increase in the NMW of $12.48 per week
as a result of the FWC's May 2016 decision. Just to compensate for this loss will
require a gross wage increa of $4.9(per week for low paid workers earning between
$18,201 and $37,000 per year and it will requar gross wage increase of $5(88

week for those earning above $37,000 per year. These calculations do not take into
account the Medicare Levy, witi may not be payable by some workefSCCER will
respond further to these currently pending changes when agreed to by the House of
Representatives.

These losses should also be seen in the context of relatively loweaaftecomes as a
result of brackt creep. As we explain in Chapter 6A, if there are any tax cuts
introduced in the May 2017 Budget, the first $7.95 per week would just cover the

bracket creep for NMWiependent workers.
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93.

From a combination of bracket creep, the loss of the Schodskidas and the freezing

of family payments, the position of Australian familieas worsened considerably in

recent years. This trend must have an impact on the setting of minimum wages for
working Australias. As we have accepted in relation to the comspéion for the
Schoolkids Bonus, compensation for these losses cannot be achieved in only one annual
wage review. An ongoing process is need to address these matters. Some targets need
to be set. We will make further submissions following the FWC'ssidecon United

Voice's application for the setting of a medium target for the NMW based on median

incomes.

G. SUPPORTING SOLE PARENT WORKING FAMILIES

94.

95.

96.

In its March 2016 submission ACCER asked the FWC to consider the appropriateness
of it relying on calcutions of the living standards of sole parents that are based on sole
parents being in full time employment. This reliance is evident in the calculations for
sol e parents i n Towtsticd Repdof B Mardh 201 haand ik tMC 6 s
F WC 0 s renceetd those kinds of calculations in Tables 5.6 and 5.7 in the May 2016
decision. TheStatistical Reporshows that a NM\Adependent sole parent with two
children is 18.0% above the 60% relative poverty line, a greater margin than the 15.0%
calculated dr the single person on the NMW.

The equivalence scales used in the calculation of living standards of sole parents do not
take into account the costs of childcare. ACCER proposedithtte absence of data

on the costs of childcarghe calculations orliving standards should include a
calculation on the basis of part time work for 27.5 hours per week. ACCER also raised
the possibility of some investigation by the FWC into the costs of childcare for sole
parents who work full time. It suggested that thata on the costs of childcare in the
Statistical Reportvould provide a starting point for this inquiry. The matter was held
over to the current review; see paragraph 659.

The high cost of childcare for working sole parents is illustrated by Table 12.1 of the
F WC 6Ssatistical Reportof 24 March 2017. The table provides data from the
Australian Workplace Relations Survessearch in 2014 on theerage weekly cost of
work-related child care by gender for employees reporting cost of-metated child

care greater than zero. A footnote to the table summarises the importance of the data
f or s ol eAs gnaxampietoshow these data can be read, results show that the

averge cost of workelated child care was $116.48 for awaetiant females who were
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primary carers and that they spent, on average, 19.0 per cent of their weekly gross
wages on the costs of werke | at ed chil d careo.

97. In the past week a new childcare fumglischeme has been agreed to which will have an
impact on the childcare costs of sole parents and other workers with family
responsibilities. The setting of minimum wages should take into account the costs of
work and childcare costs in particular. In erdor the FWC to better understand the
impact that child costs have on living standards of workers and theiliesrafter
taking into accountthese new arrangement&CCER proposes that the FWC
commission research from its own research section or aeepm these matters for the
purpose of modelling a numbef sole parent working scenario3 hesewvould include
presschool child¢are, before and after school care and vacation care. ACCER also
proposes that, upon the release of that reseapglicatios for further investigation
under section 290 of thHeair Work Actbe made to the President.

98. In support of the application to include estimates of the living standards of sole parents
working part time, ACCER relies on the data from the 2011 Census which shows that
almost threequarters of working sole parerdse engaged ipart time; see Tabled3in
Chapter 8G and the associated commentary. The costs and resources required to do this
calculation are negligible and the calculations would present a realistic position of the
many working sole who are not able to work full time because of theirlyfami
responsibilities.

THE ATTACHMENT

99. The following chapters of the Attachment are relied upon in support of these claims, in
addition to any specific references. Where the whole of the chapter is not relied upon
the section or sections of the chapter tmatralied upon are specified.

Chapter 1. Working Australia, January 2001 to January 2017
B. 16years of increasing affluence and poverty
C. A decent wage is a human right
D. The FWC6s failure to address poverty
E. The social safety net under attack
Chapte 2. The Australian wage setting framework
B. The Legislative framework for wage setting
C. The NMW: the foundation of the wage setting system
F. The Annual Wage Review Decision, May 2016

Chapter 3. Safety net workers have suffered real wage cuts
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Chapterd. Safety net workers have not received productivity increases
Chapter 5. Safety net wages have fallen behind general wage levels
Chapter 6. Tax cuts and family payments have not maintained living standards
Chapter 7. Poverty and how we measure it

B. Measures of poverty

C. Safety net wages have not been

Chapter 8. Low income working families have fallen below poverty lines.

based
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CHAPTER 1
WORKING AUSTRAL 1A, JANUARY 2001 TO JANUARY 2017

nmo o w >

101.

102.

103.

Paragrapr
INTRODUCTION 101
16 YEARS OF INCREASING AFFLUENCE AND POVERTY 133
A DECENT WAGE IS A HUMAN RIGHT 149
THEFWC6S FAI LURE TO ADDRESS POVE 165
THE SOCIAL SAFETY NET UNDER ATTACK 243
WAGES AND GLOBALISATION 261

INTRODUCTION

This is the fourthin an annual series a@booksbased on submissions made by the
Australian Catholic Council for Employment Relations (ACCER) to annual wage
reviews conducted by the Fair Work Commission (FWC). The fundamental purpose of
those submissions was to promote the interests of low paid wakdrtheir families.

Most of what follows is assembled around a number ofessaised by ACCER
regarding rising levels of poverty in Australian working familieend increasing
inequality in Australian society

Thefirst ebookin the series was publisd in March 2014 ad/orking Australia, 2014:
wages families and povertyWe intend that the books will be of use to those who are
interested in wages policy and a range of associated public policy issues; and to
Catholics who are interested in the praait@pplication of an important part of Catholic
social doctrine. Because of these broader purposes we have endeavoured to present the
issues in a way that does not requiregxisting knowledge of the subject matters. We
have writen the chapters as selbntained pieces with, for example, acronyms
reintroduced in each chapter.

Our basic format is a presentation of changes in minimum wages since 1 January 2001
and the impact that they have had on low paid workers and their families. We have
concentrate@n the events since the turn of the century because the new century started
with a convenient reference point: a package of taxation and family support measures
that accompanied the introduction of tBeods and Services Tax 1 July 2000. That
budgetary package was widely debated in the course of the framing of the legislation.

While it could not be said that there was a national consensus on matters of detail, one
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of the main features of the new system was an attemmtotect low income earners
and their families from the effects of a nevilyroduced consumption tax.

104. We do not suggest that some golden age for workers and their families had been
reached at the turn of the century. As we will show, some disturbimdstigere under
way before that time. Although our comparisons and commentary concentrate on the
period1 January 2001 to 1 January 20ffdm time to time we present data within this
period and from earlier periods.

105. Since 1 January 2001 the annual nafiowage reviews have been successively
conducted by the Australian Industrial Relations Commission (AIRC), the Australian
Fair Pay Commission (ARP) and the=WC, previously known as Fair Work Australia.

The national legislation under which each of theseumals was established and
operated has been contentious in some respects; and the most contentiouseak the
Choiceslegislation of 2005, under which the AFPC operated. That legislation was
replaced by thé&air Work Act 2009under which the FW@ow operates. One of the

stated objects of the current legislation is to promote social inclusion and a key
provision is the obligation of the FWC to
taking into account, amo n grdscahdihe needesafthe er s ,
|l ow paido; section 284(1).

106. Our principal focus is on those low paid workarsd their families who rely othe
National Mnimum Wage (NMW), now at $672.70er week, andhe wages set by
awards coveringpw paid work classificationsLow paid workers comprise those who
only receive the minimum legal wage rate and those who are paid more than the legal
minimum, but not sufficient to enable theamd their families toachieve a basic
acceptable standard of living anditee in dignity.

107. The NMW is establishednder theFair Work Actas a general rigtthat is not tied to
any level of skill or responsibility The great majorityabout 95%9)f workers who are
covered by the NMW are also covered by an award which covers a definedtmstupa
and/or industry. Theseawards provide a higher wage rate for work classifications that
require higher levels of skill and responsibilityThe scheme of th&air Work Act
requires that the NMW and award wages be saefgrence tslightly differentfactors
and trat the NMW be decided before the adjustments to award wages are determined.
The NMW is intended to operate as the basic safety net for Australian workers whether
or not they are covered by an award. It wouldcbatrary o the intention of the
legislation for the FWC to rely on higher award rates to provide the safety net that is
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108.

intended to be provided by the NMW. Yet this is, as we shall see, the effect of the
F WC d@ecisions Although the percentage coveredly by the NMW is small, the
presence of this group reinforces the need for fair wages to be set by the NMW and not
by the award system.

About onefifth of Australian workers only receive the minimum wage rates set by law.
They may be described as "awardydnl'awardreliant”, "safetynet" or "safety net
dependentWorkers. Many workers are paid at higher wage rates through collective or
individual agreementsin some cases safety net wage rates are very influential in the
agreements struck; but some sestoperate independently of safety net wage rates and
deliver wage outcomes considerably higher than the prescribed minimum wage rates.
The ability of unions to achieve decent wage outcomes for lower paid workers varies
and many workers are effectivelyauded from the collective bargaining framework

established by thEair Work Act

Poverty matters and wage decisions affect child poverty

109.

110.

111.

The stated object of thEair Work Actis "... to provide a balanced framework for
cooperative workplaceelations that promotes national economic prosperity and social
inclusion for all Australians...0 (section 3. The promotion of social inclusion
underpins the particular obligation on the FWiC'establish and maintain a safety net

of fair minimum wagestaking into account [among other factors] ... relative living
standards and the needs of the low paid" (section 284ifIy)eans that the FWC has to
consider the living standards and needs of wadapendent workers, whether they be
totally reliant on tle minimum wage rates set by the FWC or on some higher, but
inadequate, wage rate that has been achieved by collective or individual bargaining.

A precondition for social inckion is a decent wadbkat takes into account the needs of
workers with famiy responsibilities. The NMW and other low wage rates have
become poverty wager low income working familiesand the causef social
exclusion. The bestay out of poverty ishrougha job that pays a decent wage.

The welfare of families ircontemporay societyis intimately bound with questions
about work, wages and governmental policies, all of which are interconnected. We
need to address the economic foundations of family life, with particular reference to
widespread poverty among families. Povestya threat to families, both in the ability

of men and women to prepare for family life and in their ability to sustain a nurturing
environment for their children. Children disadvantaged by poverty are most likely to
carry their burdens into adult lieend into the lives of their own children.
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112.

113.

114.

In commenting on the personal and social impact of child poverty the UNICEF
Innocenti Research Centre has written of

i éthe evidence for the close association between child poverty and a long list of
individual and social risk$ from impaired cognitive development to increased
behavioural difficulties, from poorer physical health to underachievement in
school, from loweredkills and aspirations to higher risks of welfare dependency,
from greater likelihood of teenage pregnancy to the increased probability of drug
and alcohol abuse. That there are many exceptionany children grow up in
economically poor families who dwot fall into any of these categoriesloes not
alter the fact that poverty in childhood is closely and consistently associated with
measurable disadvantage both for individuals and for the societies in which they
| i v éMeasuring Child Poverty: New dgue tables of child poverty in the
wor |l doés r ilenbcent RaparttCard &0INICEF Innocenti Research
Centre, 2012, page 4)
We know that employment in work which pays a decent wage will promote the proper
care of children, the stability of famek, social inclusion and social cohesion. The
impact that wage policies have on families, and on childineparticular, is one that
shouldnot be ignored or glossed over in wage review decisions. Regrettably, this has
been the case.
Better wages and ath conditions of employment are necessary if we are to deal with
the unacceptable degree of family and social dysfunction that we now have in
Australia. This goal is complementary to, and not inconsistent with, prudential
economic management and the sgteening of employment opportunities. Inequality,
social exclusion and socialistbcation have economic costs, including opportunity
costs, whichneed to be considered. We are not dealing with impersonal "labour
markets" producing some claimed "optimallocation of resources, if only because so
many come to the market disadvantaged. The labour market will reflect inequalities,
not cure them. More importantly, people deserve more than this. Policies that reflect
and enhance human dignity and the dquaaticipation of all groups have to be the goal
of good public policy. There is room for debate about matters of detail and competing

economic views, but the debate should be within that context.

No child need live in poverty

115.

In a policy speechduring an election campaignin the 1980sthe former Prime
Minister Bob Hawke famouslysaid"By 1990 no child will live in poverty". He later
commentedhat he might havesaid"No child needlive in poverty". Childrenlive in

poverty for various reasons. Public institutions, such as the FW@®aveto address

issues such as poverty when they arise within the scope of their statutory
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responsibilities.A wage settingtribunal is not an "antipoverty commission”, as
such, but it doedave an obligation to set a wage that will, in the ordinary and
expectedcaseskeepwagedependent familiesut of povertyand provide them with a
decent standard of livingWe argue thah contemporary Australithose casesmust
includecouple and sole parerdarhilies with two dependenchildren. The FWChas
an obligation to ensurethat, intheseordinary circumstancesno child in a working
family needlive in poverty.

Inequality matters

116. Inequality impacts on the poor; not just on their capacity to provide food, clothing and
shelter, but on their ability to participate in society. Wages have an economic value and
a social value Wages have a social value because they enable workerheand t
families to participate in their societies and realise their human potential. Social
exclusion destroys that opportunity.

117. Inequality matters to society when people are too poor to participate in the ordinary life
of the community and when excessivealth delivers unreasonable social, economic
and political power to the few. This book deals with issues concerning the poor and
their increasing disconnection with the middle of the Australian community. It does
not deal with the very wealthy and theiieasing disconnection in incomes and wealth
bet ween them and fAmiddle Australiao, but
welfare arrangements for high income earners must limit the capacity of government
and the community to support the poor and istlie need.

The single person benchmark

118. Our advocacy for low paid workers and their families received a major setback in 2014.
In its June 2014 Annual Wage Review decision the FWC decided that the
"appropriatereferencehouseholdfor the purposesof setting minimum wagesis the
single personhousehold";Annual Wage Review 201314, Decision[2014] FWCFB
3500 (June 2014 decisiormt paragraph88,365and373.

119. This wasthe first time in morethana centuryof minimum wagesettingin Australia
that an industrial tribunal decided that minimum wages should be set on that
basis, thereby excluding considerationsof the needs of workers with family
responsibilities. Th&WC gaveno indicationto the partiesthat it was contemplating
making a decision to adoptthe single worker criterion and gave no reason fothe
change.lt will be apparent from what follows in this and the following chapters that

this was very unfair to workers and their families.
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120.

121.

122.

123.

Despite the lack of reasons for the decision to adwpsingle person benchmark, it is

apparent that the FWC was not acting on a belief that the legislation provided that
wagesmust beset by reference to the single person household, but because it had made

a policy decision to adopt that criterion. Thepagent intended consequence of the

decision was to trangféo the Commonwealtthe total responsibility for the support of

the dependants of low paid workerget it was clear that the Commonwealth hred

assumed that responsibiligd did not intend to. In fact, its May 2014 Buddptnded

down before th&eWC's decision in June 2014roposed very large cuts in family
payments.

In the following yearA C C E Rs@bsnission for the Annual Wage Review 251

argued that the use of éhsingle person criterion was contrary to law and was
inconsistent with established human rights and Australian wage setting precedents. The
principal cont ent i o mexyuiresthe F&VC to haketinto adeceint | e gi s
the living standardsindneeds of the low paid with famitye s ponsi bi Ithet i es 0
establishingand maintaining ofa safety net minimum wage2 without taking into

account the living standards and the needs of the low paid with family responsibilities
would be contraryjol awdhe arguments and t hessekFiWCOds r
Chapter B and E.

ACCEROs submissions on the si Houewr thegr son
not the subject of any analysis by the FWEf t er ref erring to ACCI
the FWC simply stated that it Ai's bound t
and the needs of the | AmnuapViagaReweiv 2¢Hlp,u t [ ir
Decision [2015] FWCFB 3500 (June 2015 decisipparagraphs 140 to 143. This
effectively disposed of thargyle person household criteridhat was articulated in the

June 2014 decision: the FWC has accepted that it has to take into account the needs of

workers with family responsibilities and thawwbuld be contrary to thBair Work Act

not to do so.

The FWC, nevertiess, saw a role for the single per¢oo u s e hol d: as the
reference househol do for i denti fying a s
l'iving standarnds | add ngeddhe relative | ivi
types of families, including singe ncome f amil i eso; see June
377. It said that it woul d Atake into

minimum wages and thexdransfer system on the needs of other-fmid household
types, i ncluding those with dependent chil
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124. Starting with an analysis of thgosition of thesingle person may beperationally
useful in inquiring into changes in, and the levels of, relevariables and providing a
basis for the consideration of a wider range of variables. However, as we explain in our
discussion of the June 2015 decisiorCimapter 2D there was someeasomat that time
to believe that the purpose tife inquries propsed by the FWC may have betn
provide a decent standard of living to single workers @ncherely provide workers
with family responsibilities a standard of living that is free from povelftyhis is what
the FWC proposed would be a matter of sulasitial importance in the operation of a
system designed to provide a fair safety net of minimum wagésreturn to this issue
in Chapter 2Rvhen discussing the FWC's decision in May 2016.

Family payments cut and more are threatened

125. Over the past fourdecades the wage packets of Australian workers with family
responsibilities have been supplemented by rising levels of family support through a
range of family payments. The respective contributions ofwthge packet and the
public purse to familydisposble incomes and familyelfare have changed markedly.
The change in the level of family payments has been a major factor in constraining
wage increases overis period. Targeted support for families kapt wage increases
lower than they would havelwrwise been.

126. In 1973 a single breadwinner family of a couple and two children dependent on a wage
that was then the equivalent of the NMW received 7.7% of its disposable income from
the public pursesee Table 11 in Chapter Fhe high point of thédong termincrease in
family support was reached in 20161t January 2016 the weekly disposable income of
an NMW-dependent single breadwinner couple family with two children (aged 8 and
12, with one in primary school and the other in secondary schogdjivate rental
housing was $980.73 per week, of which $386.98, or 39.5%, came from the public
purse; see Table 28 in Chapter &t January 2017 this fami/l
public purse had fallen to 324 largely as a result of the abolition of tBehoolkids
Bonus at the end of 201@ith the prospect of more to comgee section E, below
This is more than a #lealancing of the respective contributions of the public purse and
the wage packeab family incomeseven after thé& WC @&L6 wagencreaseof 2.4%
the family had less disposable income in January 2017 than it had in January 2016
down from $980.78 to $973.71 per week

127. Although substantial, family payments aret sufficient to support low paid workers
with family responsibilities. fiey are not intended to remove the need for the wage
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packet to provide substantial family suppoRurthermore,hie current and prospective
circumstances of the Commonwealth's fiscal position will not permit it to provide the
full suppor tpenddnts.dust threerweeks béfere theedecision by the FWC
to adopt the single person criterion, thenTreasurer, Mr Hockey, said in his Budget
Speech on 13 May 2014

"Unlike pensions, which are an income replacement payment, family payments
are an income supplement belp with someof the costs of raising a family.”
(Emphasis added)

128. SinceMay 2014t he Commonwe al t h 0 scontaimed wvaaidus nBeasdrgse t s |
to reduce the amount of transfers to low and middle income families. ®brtiee
measureproposed in the May 2014 Buddave been passed. The Sdkms Bonus
was removedt the end of 2016. In the case of a family with a child at primary school
and anotheat secadary school, the loss w&24.65 per week. At the end of 2015 the
Government was able to secuihe support of the dba Oppositionfor the passage of
legislation to remove from single breadwinner couple parent famities not sole
parent famies, the ability to receive Family Tax Benefit, Part B (FTB B) once their
youngest ciid turns 13. The Australian Greens opposed this change. The change in
eligibility causé manycouple parentamilies to lose $62.2Ber week(plus indexation)
during the time that the child remains at secondary schke say more about this
change in section E, below; but it should be noted that the legislation discriminated
against parents by reason of thehabitation irmarriage includingde factomarriage,
andgainst children on the basis that their

129. Many of the proposals in ti2014 Budget that sougtd cut family payments have been
blocked in the Senate, but the Government has continued to press those proposals,
though in a modified form.On 8 February2017 the Government introduced another
Bill which includes provisionghat wouldreduce the rate of Faly Tax Benefit, Part A
(FTB A) and to make further emges to FTB B payments; s&»ocial Services
Legislation Amedment (Omnibus Savings and Child Care Reform) Bill 20vch
has been generalknown as the Omnibus BillAs a result of continued opposition and
negotiation with cross bench senators agreement was reached in 22 March 2017 to the
withdrawal of the progpsals to cut family payments and to replace them with a two year
freeze on the fortnightly payments of FTB A and FTB B payments.th@ndaythe
newly introducedsocial Services Legislation Amendment Bill 20/B5 agreed to by the

Senate We rdurn tothese matters in section E of this chapter.
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131.
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134.

This changeswill have substantial consequences for living standards and minimum
wage decisions. The strengthening of the social safety net through increases in family
payments over the past four decades hastcained wage increases. The reversal of
that trend means that the wages safety net will have more work to do if living standards
are to be maintained and improved

It might be thought that this increase came during the&gtobal Financial Crisis (GFC)
spending of thérivers of gold that came into the Treasury. This is not the case. In
January 2001 the NMMd ependent familyds di sposabl e
was 37.5%almost identical to the 37.7% in January 20T#e most significant change

in family support during the pr&FC yearsvas the extension of family payments into
higher income groups. Over the 16 years from January 2001 the -N&f@dndent
family saw an increase in family transfers from $150.99267$L1per week, while a
similar family in receipt of Average WebkOrdinary Time Earnings (AWOTE) saw an
increase from $72.17 t02$5.62per week; se€hapter 6, at Table9l (Both figures
exclude rent assistanteThe NMW-dependent family now receive2%0.56per week
(including the value of the Medicare levy exeiap} with a gross wage of $672.70 per
week whereas the middle income family receiveéd %60 per weelon top of a net

wage of $,533.10per week.

The planned cuts to family paymeraie sometimegustified on the basis that they are
remedying the effectsf unsustainable improvements in the-@EC years, but the
budgets low income familiesvho have been least advantaged over these years, would
sufferrelatively greater cutthan the budgets of middle income earnanso have been

the most advantagedrhere is a case that can be made for family support to be set at a
standard rate across all income groups which reflects the basic costs of raising children,

but when that it not accepted, as is the case now, the poorest need to be given priority

16 YEARS OF INCREASING AFFLUENCE AND POVERTY

The last 16years have presented the best of economic times and, at a time, threatened
the worst economic circumstances since the Great Depression. As it turned out, the
Australian economy remained strong despite @EC and the continuing global
economic uncertaigt There are currently clouds on the economic horizon, but the
Australian economy remains relatively strong.

By way of introduction to this section we refer to two assessments of changes in the
living standards of working Australians and their familieor Some years the
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Commonwealth Budget Papers have included an overview of how living standards have
risen for various kinds of households by reference to changes in wagesatakes
transfers. hie overview for workers and their families is presented imdeof the
AWOTE measure of average weekly earniagsl not by reference to the minimum
wage rateswhich give a very different picture of the position ofnpdéow income and
minimum wagedependent workers and their familiddthough eacloverviewincludes
an element of estimation for the then current ymse documents present a picture of
robusteconomic change.
There are two Budget documents that summarise this change in average living standards
over the pasiwo decades
(&) The last Budget of th€oalition Government in May 2007 provides a
summary of the projected improvement in real disposable incomes over the
period 199697 to 200708, which was the period of Coalition Government. For
the single AWOTE income couple with two children, tkal increase (measured
in 200708 dollars) was projected to be 34.6% and for the single person on
AWOTE the figure was 25.6%; se#007-08 Budget Overview, Appendix A,
Higher household incomehk effect, this was the claim for the Coalition years.
(b) In the last Labor Budget in May 2013 the projected increase in real disposable
incomes was for the period 2008 to 201314. For the single AWOTE income
couple with two children theeal increase (measured in 2013 dollars) was
projected to be 8.4%nd for the single person on AWOTE the figure was 11.8%;
see201314 Commonwealth Budget Overview, Appendix C Helping households
with the cost of livingln effect, this was the claim for the Labor years.

These kinds of figures have been at the centtbeharrative promoted by successive
Governmentsover the last two decadesAs we shall seehe narrative hides some
significant countetrends ofthat time Neither side of politics has an interest in
publicising the outcomes of those who are losingotitle to maintain living standards.

The AWOTE measure has hidden the widening gap between sections of the workforce

Falling relative living standards

137.

Over the 16yearsto January 201The AWOTE measure of average weeklgioary
time earningsncreased by 919 (see Table 10 in Chapter 5), while the rate of inflation
measured by the Consumer Price Index (CPI) increased bys0rdfo(seeTable 1 in
Chapter 3).By comparison, the NMW has increased@®/0% over the past 16 years.
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As a consegence he NMW fell from 50.1% to 43.9% of AWOTE over the 16 years to
January 2017 For low paid workers on the base traglealified C10 awat rate (now at
$783.30 per week) the relaity fell from 61.6% to 51.26 over the same peripdee

Table 15 in Chaptr 6 This has meant that those who are only paid the NMW or the
minimum award rate and those whose higher rates are set by reference to those safety
net rates have seen falling living standards since the turn of the cefmtigyeconomic

pie has been gwing, but therelative size of the slicgoing to the low paid has been
reduced.

The growing disconnection between low paid minimum wageendent workers and

the broader community can also be measured by references to the relative changes in
minimum wag rates and national median wagés the current Annual Wage Review,
United Voice and thdustralian Council of Trade Unions (ACTWUpaveasked the FWC

to address the falling relative value of minimum wages by setting a medium term target
for the NMW. They have pointed to the stunning loss of relativity between the NMW
and the median wage and asked that the FWC adopt, as a medium term target, the
setting of the NMW at 60% of median wagé&his downward trend has flad through

to award wage ratesThe ACTU and United Voice proposed that the adjustment to
award rates be the subject of determination in each annual wage review and not be
linked to the NMWtarget.

The data produced by the unions showed that until 1992 the NMW was never less than
7.0% alove 60% of median wages. By 1999 the NMW had fallen to less than 60% of
the median. Since 2008, it has been at least 9.0% below 60% of the median. In the four
years from 2004, a period coinciding with t&rk Choicegears, the NMW dropped

by about foumpercentage points. In each of the three years to 2016 the NMW has been
at or very close to 11.0% below 60% of the median.

It should also be noted that in August 1997, four months after the NMW was first set
(and then called the Federal Minimum Wage), MW was 3.0% bove 60% of the
median.After 19 years it had fallen from 3.0% above to 11.0% below 60% of the
median.

The application was heard in October 2016 as a preliminary isguelecision is
expected to be handed down in early April 2017, wite garties being given an

opportunity to respond to that decision.

Increasing poverty

49



142. The broad economic growth over the pasty@érs hasnasked some serious counter
trends The changes in relative wage levels of low paid work demonstrate a very
concerning change in the circumstances of those workers and their families who depend
on the decisions of minimum wage tribunals for their ability to live at a decent standard
of living. Many low paid workers and their families are further away from a decent
standard of living and have fallen below, or closer to, rising poverty lines.

143. The figures produced by the ACTU and United Voice also demonstrate that we have
hadincreasing poverty becautiee minimum wages system has not providedir and
balanced distribution of the benefits of economic growth. Safety net minimum wages
are not meant to simply mimic rising average wages across the broader labour market,
but a sibstantial and increasing disconnection between safety net wages and general
wage levels is unfair and unjust and deprives many workers of a fair opportunity to live
a decent life by the standards of the broader community.

144. Compared to the rest of the Wéorce, all safety netdependentvorkers arerelatively
worse off in 2017 compared to 200This is reflected in, for example, the position of
low income workers relative to their poverty lines. Since 2001 poverty lines have
increased at a greater rateam the disposable incomes of low income safety net
dependent families, reflecting lower relative living standards and increasing numbers
falling into poverty.

145. As measured byhe 60% relatie poverty line, the changes have beeamatic. Over
the 13yeas from January 2004, the NMMEpendentfamily of a couple and two
children referred to irparagraphl26 fell further below the poverty line: from 3.3%
below t011.7% below; see Chapter 8C.nlJanuary 201They had a poverty gap of
$129.51 per week. Many more families fell belothe poverty line. Even trade
gualified workers on the widelused C10 wagelassification, whose wagee would
have assumed could support a fanafyfour (of the same kind as the NM@épendent
family) at a decenstandard of living s aw t hei r f d&om 7l6% @mvep os i t
the poverty line in January 2004 466%below thepoverty line in January 201With a
poverty gap o$51.04. These are dramatic changelsich deservelose attention.

146. This decline in elative living standards is also illustrated by the change in the position
of single workers. Over the same period, January 2004 to January 2017, the single
NMW-dependenvor ker 6 s mar gi from@&0atol5p48evAd the GI10 f e | |
wage level the angle person's margin fell from8.36 to 29.9%. This substantial
decline in living standards has been thailtesf falling relative wages.
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Growing inequality

147.

148.

149.

150.

151.

A corollary of rising poverty levels is rising inequalitySince 2001 there has been
growinginequality between safety ndependent workersncludingthose whose higher
wage rates are set by reference to safety net ratetiemebrkforceas a whole.

Growing inequality was not inevitable, nor was it needed for the overall national
economic gowth since 2001 This is not a case where the low paid had to pay the price
for the progress of the better offlf it were it would require some serious seul
searching about the way in which our socioeconomic system woi&sowing
inequality has howe\er, been the result of conscious, but unarticulated, decisions of
successivavage setting tribunalsEach year those tribunals have had enough evidence
to demonstrate the long term path of minimum wage rates, with the result of increasing
poverty and inegality between those who relg some wayon minimum wage rates
Increasing inequality may not have been chosen as a policy objective, but it was

allowed to happen for reasons that have not been satisfactorily explained.

A DECENT WAGE IS A HUMAN RIGHT

The originsof the recognised right of workers to a decent wage and a decent standard of
living for themselves and their families are to be found in the living wage campaigns in
industrialising countries in the late nineteenth and early twentietoreen (We return

to this development in Chapter 2A The living wage principle articulated in those
campaigns came to be the guiding principle for important developments in minimum
wage legislation and an understanding of inherent human rights.

The living wage principle is reflected in théniversal Declaration of Human Rights
(Declaration), which was adopted by the General Assembly of the United Nations in
December 1948. The Declaratimrogniseghateveryonewho works has:

i € trigheto just and favourableremunerationensuringfor himself and his
family an existenceworthy of humandignity, and supplementedif necessary,
by othermeans of socigd r o t e (Articie @3¢3)).

The Declaration did not impose specific obligations on mendfettse United Nations.

The instrument that gives effect to the wages part of the Declaration and a number of the
other rights declared in 1948 is tHégnited Na t i dntermalional Covenanton
Economic, Social and Cultural Rights (Covenant), which was adtga in 1966 and

subsequently adopted by Australiihe Covenant recognisesuniversalright:

51



i é t the enjoymentof just and favourable conditions of work which ensure,
in particular: ¢ Remunerationvhich providesall workers,asa minimum, with

€ Fairwagesa n d & decentliving for themselveandt hei r f(Aaticlé | | es .
7(a)).
152. On 10 May 1944the Intermtional Labour Organisation (ILO) adopted a declaration
which included the objective of promoting

hours and other conditions of work calculated to ensure a just share of the fruits of
progress to all, and a minimum living wage to all employed and in need of such
prote¢ i o n . Declaragoa eoncerning the aims and purposes of the International
Labour Organisation Article 1l (d). The | i ving wage not onl vy
decision, but would have had a major role in the formulation of the wages aspect of the
Declardion when itwas adopted by the United Nations General Assembly in December
1948.

153. The recognition of these rights necessarily involves the recognition of the need for
workers to support their familieaVhen the Declarationdeclaresthe right of workers
to an existence worthy of humandignity, it is recognisng a right of those who
dependon workers to share in that fundamentaht. In 1945, when close attention
was being given to the nature and articulation of human rights following the catharsis of
World War I, a conference othe ILO adoptd a resolution regardng the protedion
of children and young persons. The resolutiorconcerned a wage that would maintain
the family at an adequate standard of living:

fifall necessary measure should be takenjassure the material webeing d
childrenandyoung persosbyé the provison of a living wage for all  employed
persons suffient to maintain the family at an adequatestandardof | i vi ng o
(Resolution concerning the Protection of children and young workers 4
Novemberl 945, paragrapf(b)).

154. The Declaration and the Covenant, like the living wage principle, do not provide a fixed
formula that will apply to all economies and societies. The practical application of
these human rights requires the propamsideration of a range of factors, personal and
community, social and economic.

155. The International Labour OrganisatioM&inimum Wage Fixing Convention, 1970
which Australia has ratified, brings together a range of factors that need to be
considered:

fiThe elements to b&aken intoconsiderationn determininghe level of minimum
wagesshall, so far aspossibleand appropriatan relationto nationalpracticeand
conditions,nclude-
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(a) the needsof workers and their families, taking into accountthe general
level of wagesin the country, the costof living, social securitybenefits,
andtherelativeliving standards obthersocialgroups;

(b) economicfactors, including the requirementsof economicdevelopment,
levels of productivity and the desirability of attaining and maintaining
a highlevelofe mpl oyment . 0O

The object of thd=air Work Acti ncl udes the provision of i
cooperative and productive workplace relations that promotes national economic
prosperity andsocial inclusionfor all Australians by [among others] providing
workplace relations laws that are fair to working Australians, are flexible for businesses,
promote productivity and economic growth
and take i nt o ianctceorunnatt iAounsatlr all a bagbesiphasisb| i ga't
added

The wage setting provisions in tikair Work Act 200%re consistent witiustralia's

human rights obligations, including its labour obligations. Furthermore, the object of
social inclusion is consistent with common and fundamental themes in international
human rights instruments: human dignity and the promotion of the common good. The
promotion of the common good requires laws, social structures and regulatory decisions

that promote the development and social participation of all citizens.

Wages have a social value. The connection between the social value of wages and
justice in the aplpation of fundamental rights is highlighted in the following
discussion ofbasic justice in a Pastoral Letter issued in 1986 by the National

Conference of Catholic Bishopsof the United States:

"Basic jugtice demards the establishment of minimum levels of participation
in the life of the humancommunity for all persons The ultimate injustice is
for a person or group to be treated actively or abandoned passvely asif they
were non members of the human race To trea people this way is effedively
to say they simply do not count as human beings. This can take many forms,
al of which can be described as varieties of marginalization, or exclusion from
social life... These patterns of excluson are creaed by free human beings. In
this sense they can be called forms of social sin. Acquiescence in them or
failure to correct them when it is possible to do so is asinful dereliction of
Christian duty.

Recent Catholic socia thought regards the task of overcoming these patterns of
exclusion and powerlessness as a most basic demand of justice. Stated positively,
justice demands that social ingtitutions be ordered in a way that guarantees all
persons the ability to participate adively in the economic, political, and cultural
life of society. The level of participation may legitimately be greder for some
persons than for others, but there is a basic level of aacess that must be made
available to al. Such participation is an essential expresson of the social nature
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of human beings and their communitarian vocaion. (Economic Justice for All,
1986, paragraphs 77-8, footnotes omitted, italics in original.)

159. The right to social participation that was highlighted by the bishops in 1986 is
recognised in the importance that fha@ir Work Actattaches to social inclusion. The
object of social inclusioemphasiseshe needio promote the ability of workers and
their families to live in dignity and participate in society. This is a measure by which
the FWC6s decisions should be judged.

160. Austrai a6s i nternational obligations require
of workers with family responsibilities so as to provide workers and their families with
a decent standard of living having regard to a range of social and economic fatters
worker with family responsibilities is protected by the minimum wage system even
though some workers do not have family responsibilities. The fact that some workers do
not have family responsibilities does not qualify or limit the right of workeith w
family responsibilities to a decent wage.

161. The wage that is sufficient for workers with family responsibilities will be more than the
wage that is needed to provide a similar standard of living for workers without family
responsibilities. In practicethe gap between the two will be reduced by family
payments made by governments. Unless family payments cover the full costs of
dependants, minimum wages that are set in conformity with these recognised rights will
have a component for family support and, necessity, the worker without family
responsibilities wildl have a degree of fio
this overcompensation is unacceptable, the answer is nghaoe human rights and
penalise the poor by reducing wage leveld,tb make changes through the tax/transfer
system that limit or remove the need for that overcompensation.

Reasonable and proportionate application of human rights

162. Generally expressed human rights, such as those found in the Declaration and the
Covenant in regard to wages and the rights of workers have to be applied in a variety of
circumstances, taking into account a range of factors. The testefoompliance of
domestic legislation with human rights obligations is whether the domestic legislation is
a reasonable and proportionate measure having regard to the terms of the human right.
Similarly, the exercise by tribunals of generally expressed powers, suah settthg of
a safey net of fair minimum wages hbiype FWC, must beeasonable and proportionate

to the power conferred. The right that is recognised does not extend to the setting of a
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minimum wagefor exceptional cases, such as the setting of a wadewthald be
needed to support a family with nine children.

There arepractical questions to be asked in giving effect to the right recognised in the
Covenantand to the protection intended by Fair Work Act Which workers with
family responsibilitiesare to be supported by a wage that provides a decent standard of
living for themselves and their families? Which families are to be supported through
minimum wages so that they can live in dignity?

A reasonable and proportionate response to the humah aigd to the statutory
provision should cover the ordinary and expected circumstances in which workers live.
These circumstances wouliclude and not be limited to, the circumstances of couple
parent families with two children and sole parent familigh two children because

two best approximates the number of children in Australian familesgle persons
would, of course, fall into the ordinary and expected test. Couples and sole parents with
one child wouldalso be includedbut given that theineeds are typically less than
families with two children, the question of wage adequacy focuses on families with two
children. A minimum wage should be sufficient for all within the expected and
ordinary category Larger families wil| of coursepenefit from a wages safety net that
supports smaller families at a decent standard of livifilge extra needs of the families
who fall outside the immediate ambit of the wages safety net should be met by

government.

THE FWC6S FAI LURE TVERWINDFRMISES PO

ACCER's principal reasdior participating in annual wage reviews has been to promote
the interests of low income workers and their families. It has argued over the years that
the NMW is manifestly inadequatePoverty, which can bdefined as an inability to

buy the material resources required to meet basic neres$ be part of any formulation

of a minimum wage objective. If it is not the d@on makers havéost sight of the
fundamental purpose of minimum wage system. Furthexniaving workers and their
families merely left with enough to meet basic needs, i.e. merely sitting on the poverty
line, would be inadequaté hey are entitled to something more.

As the poverty data referred to in the section B demonstrates, th#ompasi low
income workers &is deteriorated The experience of th&/ork Choiceyears (discussed

in Chapter 3A) meant that we welcomehle Fair Work Actwhen it was enacted in
2009 Fromthe firstannual wage review in 2010 ACCER argued that the NMW was
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inadequate andheeded to be increased over tirse that fewer workrs and their
families wouldbe left in poverty.The $26.00 per week increase in 2010 did have the
effect of delivering a little more in percentage terms to the low paid, but the uniform
percentage increases awarded in each year since 2011 demonstrated that no priority was
being given to addressing poverty among low income work&part from the general
increases, no increases have been made to the NMW.

167. The absence of apparent directiomim ge set ti ng was hAnguall i ght e
Wage Review 20112, Decision [2012] FWAFB 5000 (June 2012 decision) where
poverty was not even mentioned, even though there was substantial evidence before the
FWC regarding povertyln 2013ACCER referred to that omission andrgued that the
first threewage decisions under tiair Work Acthad failed low income workers:

"...we have now concluded that tRair Work Act 200%as failed to achieve fair
outcomes for low paid workers and their families: wgua that the~air Work
Acthas failed workers employed on or near the rate set by the National Minimum
Wage and that it has not reformed the minimum wage setting so as to overcome
the systemic unfairness that has been evident since 2000 and earlielCERAC
submission, March 2013, page 4)

A standard of living that exceeds poverty levels

168. TheFWC responded in it3une 2013 decision

AWe accept the point that i1 f the | ow pz¢
needs are not being met. We also actegit our consideration of the needs of the

low paid is not limited to those in poverty, as conventionally measured. Those in
full-time employment can reasonably expect a standard of living that exceeds
poverty level®d (Annual Wage Review 20413, Decisim, [2013] FWCFB 4000

(June 2013 decision), paragraph 33)

169. The first sentence in this passage has an identifiable provenance. In the 2003 national
wage review by the AIRC, ACCEROGs advocate
an argument that the needs bé tow paid were not being met if workers were being
left in poverty. ACCER repeated his point and argument over the years without a
respone until 2013 The reference in the second sentence the conventional measure of
poverty references to the 60% relatpoverty line which is referred to irsection B
above, aneéxplained further ifChapter 8.

170. The last sentence in this quotation has been repeated in all three decisions sinice 2013:
the June 2014 decision at paragraph 323he June 2018lecision at paragraph 383,
and in the May 2016 decision in the following paragraph:

A [29 Measures of poverty, or the risk of poverty, are relevant in assessing the

needs of the low paid because poverty entails an inability to buy the material
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resourcesrequired to meebasic needslf the low paid are forced to live in

poverty then their needs are not being met and those itiMmidlemployment can
reasonably expect a standard of livitihgit exceeds poverty levellformation

about the low paid and awhreliant employees at risk of poverty is also relevant

in assessing relative living standards, given poverty measures typically involve
benchmar ks o f community i ncomes or e X
omitted)

The essentials for a decent standafdiving

171. Also included in the June 2013 decision was a passage that described what a standard of
l' iving in excess of poverty would mean.
consideration of the needs of the low paid:

Al 361] The mi edivwaanmd thevaalerrs awards jobjective [in the

Fair Work Act both require us to take into account two particular matters, relative

living standards and the needs of the low paid. These are different, but related,
concepts. The former, relative living stimds, requires a comparison of the

living standards of awartkliant workers with those of other groups that are
deemed to be relevant. The latter, the needs of the low paid, requires an
examination of the extent to which legvaid workers are able to pinase the
essentials for a fAidecent standard of |
assessment of what constitutes a decent standard of living is in turn influenced by
contemporary norms. o0

172. Similar paragraphs in regard to the needs of the low papeaa in the June 2014
decision (at paragraph 302), the June 2015 decision (at paragraphs 36 and 311) and in

the May 2016 decision. The formulation used in the May 2016 decision was:

AThe assessment of the needs ofthet he | o
extenttowhichlowp ai d wor kers are able to purche
standard of Iivingo and to engage in ¢c

contemporary norms. o0 (Paragraphs 55 and

The operational objective
173. From these two pasons articulated over the past four decisions ae formulate the
following:

Full time workers have a reasonable expectation of a standard of living that will

be in excess of poverty and one which will enable them to purchase the essentials
forandecent standard of I|livingd and enga
context of contemporary norms.

174. This composite formulation can be called the basic operational objective of the
minimum wage system. I the operational objective of the NMW, upwrhich the
award system shouldperate, with awardlassifications and wage ratescognising

increasing levels of skills and responsibilities among different work classifications.
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175. It is immediately apparent from this formulation, as it is from each ofFtW#C 6 s
underpinning statements, that it is unlimited in its terrd®wevernot every worker in
Australia who is employed on the NMW or an award cate expect the full benefit of
the application of this objective. This point has been made by the FWW&CJime 2015
decision (atparagraph 338) It 8 not possible for changes in the NMW and modern
award minimum wages to ensure that every employed family, whatever their
compositonhas sufficient income to meet their
176. The extractsfron he FWCO6s deci s theaperagtiona objactnaerbegs ed i n
important question:
AWhi ch wor kers i n cdnudasonably expect & stamdara pfme n t
living for themselves and their familiélsat exceeds poverty levedsd provides
them andtheir families with an income that will enable them to purchase the
essentials for a decent standard of | iv
177. Save for its sho#tived adoption of the single person criterion in 2014, which narrowed
the prospect ofréedom from poverty and a decent standard of living, the FWC has
given no indicatiorof its own views on the answer to this questigkCCERraised the
guestion in its March 2016 submissiontlie Annual Wages Review 201%, but there
was no respondeom the FWC
The application of human rights
178. In the previoussectionwe discused the application of generally expressed human
rights, suchasth@or ker 6s right to a wage that prov
and their famil i es o Intemaliamal Co%andnti an IEeonomi¢, a ) )
Social and Cultural Rightsand the obligation of Australia to enact legislation to give
effect to that right. Compliance with gnerally expressed human righesjuires that the
domestic legislation introduced by a country bound by the obligat®measonable and
proportionate to those rightsSimilarly, decisionsmade undethat legislation, such as
those made by the FW@ged to be reasonable and proportionate to the right that is
recognised by the legislationBecause of the connection between the legislation and
Australia's international human rights obligations the NMW shgivd reasonable and
proportionate effect to the right that is expressed in the Coven@iné protection
provided by theNMW does not have to extend to the unusual cases, such as the worker
with nine children. Unusual and extraordinary situations do not need to be cowdred, b

the ordinary and expected need to be covered.
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179.

Given the importance of these matters we should expect that the FWC would state its
view on the proportionate and reasonable application of the right to a decent standard of
living and, in terms of the @pational objective, the workens full time employment

who arecan reasonably expect a standard of lifimgthemselves and their familiésat
exceeds poverty leveBnd provides them and their families with an income that will
enable them to purchase the essentials for a decent standard of living for themselves and

their families

Words not reflected in decisions

180.

181.

182.

183.

ACCER washappy to seehis changan the June 2013 decisiohut it failed to have

any practical effect. One would expect that poverty would be dered and tackled as

a priority, especially when the FWC, in referring to research on the risk and profile of
poverty among full time andgpt time employees, said: "Lepaid employment appears

to contribute more to the total numbers in poverty than does unemployment" (paragraph
408) and, in reference to its own research on the 60% relative poverty threshold, said
that "single earner couplesijth and without children.,.. had disposable incomes near to

or even below the threshold" (paragraph 411).

The 2.6% wage increase awarded in 2013 was the same for high paid and low paid
classifications. Poverty was not target@dprioritisedand no spcial recognition was

given to the needs of the low paid and their declining position relative to the rest of the
community. Many were left in poverty and the prospect of achieving "a standard of
living that exceeds poverty level§the FWC's own words) as as far away as it was
when the FWC did not even mention poverty in 2012.

In 2014 a uniform increase of 3.0% was awarded and the single person criterion for
wage setting was adopted in the full knowledge of widespread poverty among wage
dependent famile and hat their position had worsenefhr example the FWC
observed

"Single-earner families that receive the NMW or a low award tsee had
declines in their equivalent real disposable incontethe point where today a
couple with two children would be in poverty as conventionally measured.
Households that rely on earnings as their principal source of income comprise
aboutonethird of all families below a 60 per cent median poverty.tifdune

2014 decision, paragraph 399, emphasis added.)

In 2015 and 2016 uniform increases of 2.5% and 2.4%, respectively, when there was

again substantial evidence of widespread poverty in wadggendent families; and

59



when as we explain latethe FWC had a@pted that its first task in an annual wage

review was to set the NMW independently of award rates of pay.

Claims for increases thatouldtarget poverty rejected by FWC

184.

185.

186.

187.

188.

189.

Since 2010 the wage claims mdaethe ACTU and ACCERave been baseash the

need to ge relatively more, in percentage terms, to low paid workers.

In 2010 the ACTU sought a flat money increase across all wage rates, but since 2011 it
has sought dollar increases in the NMW and in award minimum wages up to and
including the C10 classifit@n rate and percentage increase in all awandimum
wages above that | evel. Il n 2016 the ACTU
week to the C10 level (then $764.90 per week) and a 3.9% in award rates above that
level. At the NMW level the claned $30.00 per week equated to an increase of 4.6%.

The twaotier claims were intendeldy the ACTUto protect the interests of higher paid
workers while providing a little more to the lowpaid who were most in need of
financial supportin the six years that the ACThlassought dollar amounts for lower

paid workers the C10 wage rate increased by $119.70 per week (from $663.60 to
$783.30), compared to an increase of $102.80 per week in the MMV $569.90 to
$672.70). While the extra aants in each year would have been small, the difference
between the two, $16.90, is significant, especially for the many working families living

in poverty. It was more than the increase of $15.80 per week in the NMW awarded by
the FWC in 2016.

In each year from 2011 to 2015 ACCER supported that approach up to the C10 rate,
al beit t hat ACCEROGs money and perchklnt age
2016 ACCER departed frothis approactand sought anoney increasef $19.00 per
weekacross dlaward rategwhich was equal to 2.5% at the C10 classificatem) an
increase of $25.10 per week in the NMW

Since the first annual wage review under fer Work Actin 2010, ACCER has
argued for the NMWo beincreasd over time to the base wagate set for cleaners
under theCleaning Services Industry Awardith subsequent adjustments to be based

on further research into the needs of low paid workers and their fanilfesbase rate

for cleanerss currently $718.40 per week, or $45.70 peekvenore than the NMW.

In each of its claims from 201tb 2016 ACCER asked for an extra increase in the
NMW on top of tle increases iaward ratess amodest first step for those in most need

and towards setting the NMW atrate that would provide freedom from poverty and a
decent standard of livingand it would be, as thieair Work Actintends,a sound base
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upon which the award systentould provide wage ratesfor increases in skills,
responsibilities anather relevant faors. Each year ACCERoreshadowed further
"bottom up" clams working towards the cleaner's base wegje at least.The extra
increase in the NMWor the benefit of the lowest paiahd the awarding afmoney
increases for other low paid workers wasposed as a phased attack on poyevhych
could be done consistent with economic circumstances

Framing the issues

190. In 2015 ACCER framed thgroblem and the solutian the following way:

"The NMW and the rates set for low paid award classificatioasnat living
wages: they do not enable families to provide for their children, to live in dignity
and to achieve a basic acceptable standard of living by reference to contemporary
national living standards. This assessment is made on the basis of tieryordi
and expected situation in which workers find themselves and is not made on the
basis of unusual or exceptional circumstances.

Our specific objective is to increase the NMW to the level where it can be rightly
described as a living wage. In 2015, agrevious years, ACCER proposes that
this be done by way of modest adjustments over the next few years, principally
by the awarding of a further increase in the NMW, but also by the awarding of a
money increase, rather than a percentage increases, wagjgerates for lower

paid work, i.e. those set for the C10 traplalified, or equivalent, classifications.
These targeted increases are proposed along with general increases in safety net
rates that reflect cost of living increases, productivity gainglamimprovements

in incomes across ¢hbroader Australian community.” (ACCER submission,
March 2015, paragraphs 13 and 14.)

"Our claim for an extra $10.00 per week in the NMW is a specifically targeted
modest first step in alleviating poverty. Continuithg practice of increasing the
NMW, and its predecessor the FMW, by the same amount as the increases in
award rates, regardless of the relative needs of the lowest paid, will not target
poverty. This is a modest proposal, with similar increases beinghfadewed

over the next few years to bring the NMW up to the base wage rate for cleaners
which, as we have seen, still delivers a poverty w&ya. proposal may be
criticised for being too modest given the level oiviork poverty, but if it is
accepted bythe FWC as the first step in a planned principled and realistic
evidencebased process, it is more likely to bear fruit than making claims that
have no realistic prospects of success.

The c¢cleanerds base wage rate i gheour
expectation that by that stage there will be a completed research program on
Budget Standards from the Social Policy Research Centre ainilersity of

New South Wales." (ACCER March 2015 submission, paragraph§), 35
emphasis added.

191. ACCER proposedhat poverty betargeted over timen a "planned principled and
realistic evidencdoased process”It did not propose thaioverty be "simply targeted”

without reference to principle and evidentiary requirements, ie without regard to the
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192.

193.

194.

range of statutory factors thdte FWC must takénto accountin each annual wage
review. We make this point baose as we see in the next paragrafite FWC
suggested inthe Annual Wage Review 20414, Decision[2015] FWCFB 3500(June

2015 decisiop that this was a concession extracted from ACCER during final
consultations

We should expect that ACCER's claims in regard to the NMW and the ACTU's and
ACCER's claims for relatively larger increases for lower paid workers (below the C10
rate) which wereessentially based on social factosguld cause the FWC to consider
whether there were any economic reasons for refusing the claito ardicate how it

had balanced the economic and social factors in coming to an answerseclaims.

As we shallsee, this did not occur because of the position that the FWC took on another
matter.

Given that the data did not show that full time workers without family responsibilities
were living in poverty, ACCER'submissions based on the poverty of wedgpendent
workers necessarily focused on those with family responsibilittSCER's concern

was for the position of workers wittamily responsibilities and particular point of
reference was the position of single breadwinner families. ACCER also arguedthat, a
a matter of principle, the second parent in a single earner couple parent family should
have to seek employment in order for the family to escape poverty; nor should the
breadwinner have to work overtime or get a second job in order for the familyajmeesc
poverty. ACCER also argued that the FWC's practice of taking into account the relative
living standards of a sole parent working full time failed to take intowtcthe very
substantial childare costs that would be incurred and the prospect s ttosts could
drive the family into poverty.

The following paragraphfom the June 2015 decisi@et out the FWC's response to
the priority which ACCER sought to be given to tfaet of poverty among wage
dependent workersAs we see later, the reastor the rejection of ACCER®aims, as

well as the ACTU's claimdies outside these passages.

"[332] To the extent that the ACCER submission suggests a particular primacy
upon targeting poverty among single breadwinner families, it is problematic in
two respects.

[333] First, the Panel has an obligation to balance a range of statutory
considerations, and cannot simply target poverty of single breadwinner families.
So much was accepted by ACCER in its submissions in the consultations.

[334] Relative lving standards and the needs of the low paid is one of the
statutory considerations we have regard to, both in relation to determining the
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NMW and in varying modern award minimum rat&se risk of poverty is one
relevant consideration in addressing rekativing standards and the needs of the
low paid. We accept, as we did in the 2018 Review decision, that if the low
paid are forced to live in poverty then their needs are not being met.

[335] However, relative living standards and the needs of the low paid, must be
balanced together with the other considerations which we are required to take into
account. The need to balance all statutory considerations brings into play the
tension and completyi of the matters we have referred to in Chapter 2. An
obvious example is found in the requirement to have regard to the performance
and competitiveness of the national economy, including employment growth,
when fixing the NMW and the likely impact on bness, includinggmployment

costs and the likely impact on employment growth of varying modern award
minimum rates. Additional increases in minimum wages directed to targeting
poverty within single breadwinner families would extend to awatidnt
employes without family responsibilities and those who were not sole wage
earners within their household. This extended impact of the additional increase
may raise potential employment effects, in circumstancheravthe risk of
poverty among unemployed housel®lid far higher than for any wagarner
household type. Other issues arise in respect of other statutory considerations.
[336] Second, in considering measures of poverty as one matter relevant to
relative living standards and the needs of the low paid,necessary to consider
information in relation to the circumstances of all awagithnt employees and

the low paid, not simply workers with family responsibilities. Sirggener
employees within families with dependent children are one group wiki@n t
broader group of lowaid workers whose circumstances we consider as part of
our consideration of relative living standards and the needs of the low paid."
(Footnotes omitted)

195. There are a number of responses that should be made to these passages:

196. First, it would be an extraordinary thing if the FWC did not give some priority to the
elimination of poverty in areas where it has some capacity to,desamong low paid
wagedependent workerslf it did not give some priority it would be stand aloneain
wide range of governmental bodies in its failuredspond to those most in neeth
Australia we have a social safety net that is pegelic on supporting and giving
protection to those most in needlhe community expect$ and governments expeitt
and we should expect it of th&NVC to focus its attention on those most in neddter
all, the purpose of a minimum wage systemo protect those who are need. The
minimum wage system in tHeair Work Actis beneficial legislation and, accordingly
should be applied as such. The purpose of a safety net, whether a wage or a social
safety netis to promoteéhe common good.

197. Secondwe would expect that the FWC's decisions would demonstrate the balancing of
the various factors with the readeeing able to understand why it be the case,

poverty has not been given any kind of priority in the decision made by the tribunal.
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Paragraphs 334 and 335 emphasise the range of economic factors to be considered, with
the comment thatthe additional ncreasesought to relieve povertymiay have
employment effects". Whether or not that happens and whether or not any negative
employment effect is justified by the protection of families against poverty is a matter
for the evidence based process referceiyt ACCER in its proposal. In the evidence
based process proposed by ACCER we would expect to see the economic implications
of those steps being considered. We should see the consideration of the possible
adverse economic effects mentioned in paragrdph and some indication of the
weighting of those factors compared to the alleviation of poverty.

198. Third, the need to consider a range of factors was the reason ACCER successive modest
steps. The modesty of the initial stepsillustrated by the fact thaduring the years that
ACCER has advocated these chang@fes,lowest paid, the lowest minimum wage rates
set by State industrial tribunals have been, on average, more than $20.00 per week in
excess of the NMW; see Table 12 in ChapteF&rthermore,heinterim objective was
to have the NMWincreasedo the minimum wage for a cleaner, which could not be
regarded unreasonablin early 2015 it was $43.40 per week more than the NMW.

199. Fourth thesubstance of thEWC positionthe concluding part of paragra 335 andn
paragraph 336s that the awarding ofvage increase® meet the most basic need of
escaping povertis constrained by the consideration ttieg increasewiill flow to those
who do not have family responsibilities or who are not sole breadwinnettseiin
families. The FWC is prompting two issues: whether are there enough wage dependent
families living in poverty for it to be concerned about and, if so, arg adverse
economic consequences of taking actiorsigmificant that no action should be taken.
This raises questions of principle and economic assessment which require consideration
and, we would expect, explicit consideration in the annual wageiaexis The
principles concern recognised human rights, the promotion of thencorgood and the
object of theFair Work Act to promote the social inclusionGiven the principle
involved, the case against alleviating povertyhose most in neeshould bemade out
on sound economic grounds and social grounds.

200. Fifth in emphasising povertyACCER has beeasking theFWC to give priority to and
act consstently with their own wordsvhich, as we discussed earliamounted to the
following: full time workess have a reasonable expectation of a standard of living that
will be in excess of poverty and one which will enable them to purchase the essentials
for a Adecent standard of | ivingdo and eng
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of contemporary nors1 Having stated this position the FWC shoblve but has not,
identified those workers to whom this level of protection should be provided, save to
say, as we noted earljghatilt is not possible for changes in the NMW and modern
award minimum wagedo ensure that every employed family, whatever their
compositonhas sufficient i ncome (Jume 20h®dedsiort, hei r
paragraph 338)lIt can be accepted thats minimum level of protection does not need

to extend to the unusual anekceptional circumstances in whickorkers find
themselves, buin ACCER's viewjt does extend to workers with one or taluldren,
whether one of a couple or as a sole pardtis level of protection is, nevertheless, of
benefit to those in unusualtations such as, for example, the worker with five
dependent children.

201. Sixth, magnitude of the problem of poverty in wage dependent families, with its
detrimental impact on children was not disputed. Each year the Aust@dancil of
Social Servicesdas produced evidence to the FWC about the number of people and
children living in poverty with the latest figuregn 2015being for the 201112, The
estimated number of people living in poverty in households where there was a full time
employment was 52238 at the 50% of median poverty line and 891,343 at the 60% of
median poverty lineRoverty in Australia 2014page 16). The number of children
living in poverty in these homes was not given, but clearly it was very large. We would
expect the extent dnunacceptability of child poverty would becknowledged and
responded to in an open and transparent manner.

202. It will become apparent in the next section thatriwd driverof the FWC's decisions
since 2011, with their failure to take any extra measwedléviate poverty was not
alluded toin the paragraph832 to 336from the June 2015 decision just quoted. The
real driverwas the FWC's policy of maintaig the existing wageelativities within the
minimum wage system.

The FWC adopts a policy pfeserving wage relativities

203. In the following paragraphswe i s cus s t h e stb WWandam thel relativites o n
between the NMW and awakdagerates and between the rangewafge rates within
theawardsystem. The policwas thereason for the rejeicin of thesuccessivelaims
for increased support to low paid worké¢hat were madéy the ACTU andACCER
over the past six years.

204. Therewas a further objective pursued over these years in regarghertpaid award

classifications. As a result afinimum wagedecisiors made over a number of years to
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205.

206.

207.

208.

provide money increases, and not percentage increades higher paid award
classificationshad becomealisconnead from relevant market ratedVe explain this
development in Chapter 3A. Action wasquired, but there was no reason for it to
compromise the proper targeting of poverty among lower paid workées question of
whether the objective of one part of the ACTU's claims would compromise the
objective of the other part of its claims was nidr@essed by the FWC.

The purposeof the claims by the ACTU and ACCER was to imprave living
standards of both higher income and loweome workersbut with relatively more (in
percentage terms) beirgiven to the poorest workerdn order that more workers are
protected against poverty the ACTU and ACCER are prepared to accept some
compression of relativities between lemwand higher income groups and within lower
income groups.

Il n the FWC6s vVview, t oe lgvervpaid woeldrealuce thee | vy
recognition given in the award system to increases in skills and responsibilities within
the workforce In this view of wage settingroviding relatively more to those who
have least (in terms income, living standards antiss&nd responsibilities) would
result in an unacceptabdempression ofminimumwage relativities

Central to the setting of wage rates tloe lowest paid workeris the intended function

of the NMW under theé~air Work Act ACCER has argued that thmurpose of the
NMW is to establish a minimum wage of general application across the workforce
based on the need to protect workers against povertiogrdvide them wth a decent
standard of living. This is the basapon which an award system will dsliah various
wage rates to take into account increasing skills and responsipsgeson 1391)(a)

sets out the terms that may be included in an award, which include "terms about ...
minimum wages and. skill-based classifications and career strrggu These margins

are intended to be additional to the NMW. The statutory intention is that one does not
have to find employment in a skilased award classification in order to get the basic
standard of living intendetb be providedoy the NMW. It is the NMW which is
directed at providing atandard of livingn excess of poverty and providiag income

that will support a decent standard of living.

In order to provide the contekir these matters is necessary to refer to the origiofs

the current award classifications and wage relativitibg, establishment of the NMW
andthedevelopmeno f t he FWCO0s policy of maintai

awarding uniform percentage increases
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Award relativities in the early 1990s

209.

210.

211.

The current awardelativitiesdate back tahe early 1990s. At that time the AIRC and

all State industrial tribunals, which together had wage settingrage similar to the
AIRC, agreed to revise existing award classificatiansl wage rateandto establi
new fbr o avdrbdassiicatibrs. In order to promote consistency betviken
revisedawardsthe C10 classification of thdetal Industry Awardl9845 Part I, which

was the base rate for tragpialified workers,was agreed to be&he pivotal point of
comparison between awards. Where possible, each award ideatdli@skification that

was comparable in work value termstb@ ClOclassificationand set the rate fahat
classification at the Cl@ate determined by the AIRC. Fawards covering higher
skilled occupations, witkall of their wagerates above the C10 rates, other provisions
applied. Having determidethe C10 rate for an award, eadbunal then set the rates

for each of the revised classificatidmg reference toamparative skills, responsibilities
and other relevant factgraking into account, where applicable, the various rates in the
Metal Industry Award The lowest rate in th®letal Industry Awardvas the C14 rate,
which covered thérst three months oémgdoyment. In some awardee C14 rate was
usedas an introductory rate, but in many awards, especially those covering skilled
workers, the lowest wage rate was substantially more than the Cl4tragtémportant

to note that the C10 rate and other ratethe award had been fixed without any process
to establish thénancialneeds of workers covered by them.

The relalvities in the Metal Industry Awardwvhich underpinned this procease now

most conveniently found in Schedule B of Manufacturing @ad Associated Industries
and Occupations Award 2010Clause B.2.20f the schedules t a tTkesperceritage
wage relativities to C10 in the table in clause B.2.1 reflect the percentages prescribed in
1990 inRe Metal Industry Award 1984Part | (MO39 Print 2043)"" Theschedule has

the C14 rateat 78% of the C10 rate and the C13 rate, which applies after three month at
82% of the C10 rateThe minimum wages in this award do not reflect these relativities
in the scheduleThe C14 rate is now 85.9% of the C10 raléhe C13 wagewhich is
currently $19.40 per week more that the C14 wag&8.4% of the C10 rate. The
schedule has no practical effect in the award, but it might be used by employers and
unions incollectivebargainng negotiations.

In 1997 the C14 rate was adopted as the rate for the newly introduced!| Rdiegmum

Wage (FMW), which became the NMW i2010with the commencement of th&air

Work Act The circumstances of itatroductionare discussed in Gapter 2D, which
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show that his new minimum ratevas not only based on a transitional rate, but that it
was notset by reference to the needs of low paid workers.

212. From 1997 and into thgearsfollowing the enactment of thiéair Work Actthe NMW
was treated as an adjunct to the awatdssification system anddjustments to the
NMW were determinedogether with te changes in award rates of pa@n occasions
different money amounts were awarded to various wage levels, but the increases for the
FMW and the NMW have been the same as the increases awarded to the classifications
up to, at least, the C10 wage rate.

Theintroduction of percentage increases

213. In the first decision under theair Work Actin 2010Fair Work Austréia (as the FWC
was then knownawarded a flat money increase of $26.00 per week.

214. Theorigins ofther eason for the FWCO0Os reftathealdw t o prr
paid and to awardiniform percentage increasésthe NMW and award wagesan be
found in theAnnual Wage Revie®01011, Decision[2011] FWAFB 3400(the June
2011 decision).The tribunalsaid:

A[307] Section 134 of the Fair Work Act requires the Panel to ensure that modern
awards, together with the National Employment Standards, provide a fair and
relevant minimunsafety net. The matters which must be taken into account in an
annual wage review include relative living standards and the needs of the low
paid. The nature of increases to award rates in annual reviews over the last
twenty years has compressed awardatigities in the award classification
structures and reduced the gains from skills acquisition. The position of the
higher award classifications has also been reducing relative to market rates and
to average earningd-urthermore, while the real value ofimimum wages has
been maintained at the lower award classification levels, it is clear that the real
value of minimum wages above those levels has fallen. On the information
available to us at present we accept that many people have their wages set at
awad rates higher up the scalehe ACTUG6s approach, whi cl
increase at the lower levels, would involve further compression of relativities
below the C10 leveFor these reasons we consider that in this review we should
decide on an increasshich will not further compress award relativities and
which will at least maintain the real value of minimum award wages( Emp hasi s
added.)

215. The position evident in the June 2011 decision has not been chaoged the

succeeding years It can be approfately des r i bed as the FWCO6s w
policy. It has operated in a way that constrains the objectives of prescribing wage rates,

in particular the NMW, thaprovide a standard of living in excess of poverty and the
income to purchase the essantis f or a fNdecent standard
community life, assessed in the context of contemporary noifrhe. passage made it

clear that even the ACTU's modest proposals to give a little bit more to those most in
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216.

217.

218.

219.

need, would continue to fail sorig as the wages relativity policy continuedoperate.

Not even an dollar per week for the lowest paid was available under that policy.
Importantly, the policy locked the NMW into the decisions made about award wage
increases.

The highlightedwordsin the passagdrom the June 2011 decisiovererepeatedn the

June 2012 decision (at paragrapl. In its June 2013 decision the FWC once again
applied thepolicy:

fAs to the form of the increase, the flat dollar increases in award minimum rates

over the last 20 years have compressed award relativities and reduced the gains
from skill acquisition. The position of the higher award classifications has reduced
relative to market rates and to average earnings and has fallen in terms of real
purchasing powe In the Annual Wage Review 2010l deci si on € th
considerations led the Panel to determine a uniform percentage increase and we
have reached the same conclusion i n t
(Paragraph 44, footnote omitted)

The policy was epeated in the June 2014 (at paragraph 60) where the first two
sentences in the quotation from the June 2013 decision were repeated and were
foll owed by AThese considerations | ed the
i ncr eTde mlicy continuedo frustratethe claims by the ACTU and ACCEfRr

something moréor the low paid.

In 2015 ACCER made submissions that the NMW has to be set independently of the
award rates, and that award rates are to be set after the FWC has decided on the rate it
propases to set for the NMW. The legal argument is now at Chapter 2C. ACCER
foreshadowed the consequences of adopting it submissions:

AThis new scheme in which centrality 1is
relevant to the setting of award wage rated to the consequences of setting a

fairer NMW. In some awards there are classifications and wage rates sitting close

to the NMW, so that, if the NMW is to be increased by a further amount (such as

the extra $10.00 per week claimed by ACCER), changeswiliave to be made

to some award classifications and the rates prescribed by them. The award
classification system has operated to constrain the adjustment of the NMW. Since
1997 the NMW and the C14 award rate appear to have been tied together by a
Gordan Knot. The provisions of the current legislation, properly applied, cut that

k n o (ACC&R submission March 201Bftachmentparagrapt95s)

Emphasising the statutory obligation to fix a fair NMW safety net was intended to have

the effect of breakingthough the FWC6s policy of appl
increase to all minimum rates. The expectation was that the pappécation of the

terms of thelegislation would result in the linkage of NMW increases to award

increases would be broken and that NMW would rise relative to other award rates,
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with a positive impact on poverty and disadvantage in low paid \dagendent
families. ACCER asked the FWC to cut the Gordian Knot. agfain emphasised the
parlous living standards of many of the lowdai order to secure a modest increase in
the NMW of $10.00 per week over and above the amount awarded to low paid award
rates.

220. Inregard to the distinction between the two processes, the FWC said:

A [ 1 Bsbnjentioned earlier, the making of a national minimum wage order and

the review and variation of modern award minimum wages are separate but
related functions. They are related because s.285(2) provides that in exercising its
powers to set, vary or revokeoder n awar d mi ni mum wages
take into account the rate of the national minimum wage tipabjtosedo set in

the Review. o0

[137] It follows that as part of the decision making process in an annual wage
review the Panel must first formvéew about the rate of the NMW it proposes to

set in the review (taking into account the statutory considerations relevant to that
discrete task) and then take that proposed NMW rate into account (along with the
other relevant statutory considerations)eixercising its powers to set, vary or
revoke modern award minimum wage T ates.
original)

221. The FWCO6s June 2015 <conclusions regardi ng¢
following paragraphs:

"[72] While we have determinedhdt it is appropriate to increase the NMW, the

factors identified above have led us to award a lower increase than that
determined in | ast year o6s Review deci si
cent is appropriate. &

[73] Having regard to the proged NMW and the other relevant considerations,

we also consider that it is appropriate to adjust modern award minimum wages by

a moderate amount.

[76] As to the form of the increase, past flat dollar increases in award minimum

rates have compressealvard relativities and reduced the gains from skill
acquisition. The position of the higher award classifications has reduced relative

to market rates and to average earnings and has fallen in terms of real purchasing
power. These matters have led us ttedmine a uniform percentage increase.

The considerations to which we have referred have also led us to award an
increase in modern award minimum wages that is less than last year. We have
decided to also increase modern award minimum wages by 2.5 peWwsskly

wages will be rounded to the nearest 10

222.Despite the FWCO0s acceptance of the subm
increase for the NMW and all award rates: 2.5% in the NMW and 2.5% in all award
rates. The Gordian Knot had notbeeat | n A CCE R0 FWE agaimfailedtton e
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give any or any sufficient weight to the greater unmeeds of the low paid arfdiled
to take appropriate action to address poverty among low income working families.

223. The following annual wage review saw a repetition of much of the arguments in the
previous review.In theMay 2016 decision the same increase, 2.4%, was applied to the
NMW and award rateand again the FW@peated the conclusion on relativities of the
previous five years:

A [ 1 OV2 have determined that it is appropriate to increase the NMW. The
factors identified above have | ed us to
[103] Having regard to the proposed NMW and the other relevant considerations,
we alsoconsider that it is appropriate to adjust modern award minimum wages.
[104] As to the form of the increase, past flat dollar increases in award minimum
rates have compressed award relativities and reduced the gains from skill
acquisition. The positionfdhe higher award classifications has reduced relative

to market rates and to average earnings and has fallen in terms of real purchasing
power. A uniform percentage increase will particularly benefit women workers,
because at the higher award classiicratevels women are substantially more
likely than men to be paid the minimum award rate rather a bargained rate. These
matters have led us to determine a uniform percentage increase. The
considerations to which we have referred have led us to increasernmaward

mi ni mum wages by 2.4 per cent. o0

224. In the paragraph regardingward rateshe only change from theomparable passage in
the June 2015 was the inclusion of the reference to women workersreasons we
now turn to, this aspect did not strergththe argument; rather the position ofstno
women was disadvantaged lyiform percentage increase

Equal remuneration as a factor in awarding a uniform percentage increase

225. In paragraph 104 of the May 2016 decisitnet FWC observed that
percentage increase will particularly benefit women workers, because at the higher
award classification levels women are substantially more likely than men to be paid
the minimum award rate r aderhatioan relatestioaa gai ne
discussion on equal remuneration in Chapter 8 of the decision. The chapter includes a
consideration of the gender pay gap and the role of minimum wages in reducing that
disparity. The FWC is required by section 284(1) and secti@dfl)df theFair
Work Actto take into account "the principle of equal remuneration for work of equal
or comparable value" when setting the NMW and award wage rates, respectively. In
concluding the chapter on equal remuneration the FWC pointed out the ofl
minimum wage increases bothlower paid and higher paid female workers:

"[573] An increase in award rates of pay relative to other wages would reduce
the gender pay gap in two ways. The first is that it would raise the level of low
pay rates relate to median pay rates, and hence particularly benefit women,
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who disproportionately receive low pay rates. The second is that an increase in
the higher levels of award rates will particularly benefit women because, at the
higher award classifications, wem are more likely to be paid the award rather
than the bargained rate than are men."

226. The text of paragraph 573 also appears as paragraph 75 in the series of paragraphs
leading to the conclusion concerning awards in paragraph 104.

227. The FWC recognised in pagraph 573 that an increase in award rates of pay relative
to other wages would assist both lower paid and higher paid women who depend on
award wage rates. The data shihat most awardeliant women are low paid. Table
4.16 ofResearch Report 6/201Bward reliance published by the FWGhows that
74% of all awarereliant women are lower paidA recent report published by the
FWC, Research Report 1/2017Awardreliant workers in household income
distribution, found that 56% of awasckliant workers & women and that, of all
awardreliant workers, 37% were women living in the bottom half of the household
income distribution, compared to 19% in the top half. In tivesh three deciles 25%
of awardreliant workers were women, while in the highest thosziles the
comparable figure was 10%; see Figure 3, page 10.

228. Thesefigures supporthe conclusion that a mon@yrease in minimum wage rates is
of more assistance to women than a percentage increase in minimum wage rates. The
awarding of a uniform peentage increase prefers the interests of higher paid female
workers, as it does higher paid male workers, to the interests of lower paid female and
male workers. There is no discussion or reasoning in Chapgértl®e May 2016
decisionwhich would supporthe conclusion that the interests of women are best
served by uniform percentage increase. Nothing leads to the conclusion that the
interests of higher paid female workers should be preferred to those of lower paid
female workers. The evidence does, boear, support the view that the interests of
most awarereliant women are promoted by a flat dollar increase, or by the kind of
increases sought by the ACTU.

TheGordian Knot remains

229. ACCEROGs hope that a proper appl Wewodld on of
break the linkage between the NMW and award rates and permit the NMW to rise to a
more appropriate level wemgaindashed. The awarding of the same percentage in
2015 might have been a coincidence, bsitrépetition in 2016 demonstrated that the
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FWC6s policy on relativities was being

functions of the NMW and award wage rates.

230. In 2016 therequirements for theroper settingof the NMW were again before the

231.

232.

FWC. ACCER outlined the structure of the wageetting provisions and made its
priorities clear:

"The setting of the NMW and award wage rates are two separate functions,
requiring the FWC to first form a view about the NMW rate it proposes to set in
the review and then to take that proposal into account in exercising its powers to
set, vary or revokenodern award minimum rates The setting of the NMW is
independent of the setting of award wage raldse award system does not cover

all of the workers who are covered by the NMW and, consistent with the terms of
the legislation, the safety net wageeraet for them cannot be influenced by the
terms and operation of the awards.

The proper assessment of the needs of the low paid and relative living standards
is not constrained by the number of workers who will be paid the NMW as a
result of the settingf higher award rates or by the operation of collective and
individual arrangements providing for higher rates of payThe appropriate

level for the NMW does not depend on the number of workers who will actually
be paid the NMW, such as 1.6%, 16.0%some other figure, bubhe capacity for

the FWC to set and adjust a wage that it regards as appropriate may be
influenced by economic factors related to the number of employees who will be
affected by its decisions..

ACCER submits that the claims azeonomically prudent. Howevef,the FWC

finds that there are economic reasons not to grant the claims as sought, ACCER
seeks that priority be given to increasing the lowest wage rates, i.e. supporting
the most needyThe unmet needs of workers acrosswlage classifications are

not uniform and priority should be given to lower paid workers who are living in,
or are at risk of, poverty. This means thabrity should be given to adjusting the
NMW." (ACCER March 2016 submission, March 2016, emphecied

The FWCmight have considered whether giving relatively more to the lower paid may
have left less available to higher paid woskdut it did not. It may have concluded

that giving relatively more to the lower paid would not compromise its abilityarca

what it regarded as an appropriate increase for the higher paid, but it did not even
embark on this course of inquiry. How the differential increases would impact on the
relevant economic and social factors was not part of the FWC's reasoning iarD15
2016.

The onlyconsiderationn the May 2016 decisiom regard to the amount of increase to

be awarded across the range of minimum wage rates was the potential impact on award
relativities and the compression of wage rates based on differing ldvskdll® and
responsibilities. The FWC's conclusion on award relativities is not based any

considerationn the decision of the advantages and disadvantages of the compression of
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relativities that would result from the awarding of money increase®wer paid
classificationsas sought by the ACTU and ACCER, ahé adjustment of the NMW

as sought bACCER. There was no evident balancing of the position of the low paid
and the advantage to them of the ACTU's and ACCER's claims against the further
application of the wage relativity policy, nor any economic considerations. The passage
in paragraph 104 of the May 2016 decision, like the similar passage in the June 2015
decision (and in decisions before that) state a conclusion, unsupported by &ainspar
reasoning.

In neither 2016 nor 2016 did the FW&plain how the same percentagereases for

the NMW and awards could be determined in accordance with the terms dithe
Work Act The passagesnnouncinghe NMW increase in the 2015 and 2016isiens
(paragraphs 72 and 102, respectively) refer to "factors identified above". The passages
announcing the increases in award rates in 2015 and @@tégraphs & and 104
respectively) refer to the proposed NMW and the other relevant considerationge

review those factors and considerations in Chapter 2F

A review of thesdactors and consideratiois the May 2016 decision does not support
the view that the 2.4% increase in the NMW and in award rates came as a result of
separate investigationsto the factors and considerations relevant to the setting of the
NMW and award ratesThereferences téactors and considerationsight suggest that
there is a different kind of inquiry being undertaken in relation to the two wage setting
functions, lut a closer examination shows that they were both concerned with the
setting of a uniform percentage across the NMW and the award Tatesiniformity in

each year comes from the application of the policy of preserving the relativities across
the wholerange of rates.

Given the terms of thEair Work Act it is not apparent why the FWC felt itself free to
apply the sameagrcentage increase to the NMW and award rates in 2015 and 2016. We
say 2015 and 2016 becse, unlike in previous years, the FWC hadepted that the
legislation required twseparatg@rocesses for the setting thie NMW and award rates.

The reasons for the decisions do not explain or justify the same figure being applied to
both This is apparent in our review of the May 2016 decismo&hapter 2F. We

return in Chapter 2C to the terms of the legislation and how the FWC saw its
obligations in setting the NMW and award rates. The uniform increases in 2015 and
2016 are not, in our view, consistent with the terms of the legislatiorthadéfWC's

own view of those terms.
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236. When we return to the May 2016 decisionGhapter 2Fve also considethe FWC's
finding in relation to relative living standardsOur overall assessment is that the
relative living standards of NMW and awareliant empoyees have improved a little
over recent years, although the relative position ofpard workers has deriorated
over the past decade" (paragraph @7}rue,it might be a matter that would modify the
i mpact of t he appl i catpreseringaivardtrélagvitieliWC o s
preference to decisions that would bettepport those most in neeQur review shows
that there hadeen no improvement in relative living recent years and that there is
nothing that could justify the application thie wage relativitiegolicy.

The FWC's wage relativities policy is contrary to the Fair Work Act

237. The F WC @alicy position on wage relativitiesas beerconsistent andinbending,
which is illustrated by dorm of words repeated year after yeafhese wordsare
conclusiongather than reasons which show how the FWC came to its deciEiwre
may benothing wrong with a cut and paste opalicy conclusion but whatwe should
see i n t he iFsoheaiculatienaoktioe cansiderations that havedetat
policy and its continued applicatiorHowever, there halseen noconsideration of the
factorsregarding thédalancingof the mainénance of relativities in awards anlde calls
for it to do something extra to support those most in need, includiagy mwage
dependent families living in poverty.

238. In successive wage cases the FWC has said that it would not adopt a mechanistic rule to
wage setting f or example in the May 2016 deci s
considerations we are required to takéoiaccount calls for the exercise of broad
judgment rather than a mechanistic appr os
151). But the application of the relativitiggolicy is a mechanistic approach to wage
setting.

239. A stautory tribunab s p ol i cy aexercis®its jurisdiction ts notvrietcessarily
contrary to law: seeR v Moore; Ex parte Australian Telephone and Phonogram
Of fi cer s 6[1987 HOGAG,i(1®82) 148nCLR 600However, it will be contrary
to lawif it is applied by a tribunal in a mechanistic way without proper regard to the
particular circumstances of a matter before it or if the tribunals reasonimgprssistent
with the terms of the legislaim under which it operatesThese matters werilentified
in the judgment of Tracey J irGbojueh v Minister for Immigration and Border
Protection[2014] FCA 883, at 39

75



A At both common | aw and undemakertwdlt ut or \
not commit jurisdictional error merely by having regard to a principlpadicy
when exercising a statutory discretion. Error, may, however, occur if the decision
maker considers him or herself bound to apply the policy without regard to
countervailing considerations and acts accordinglyElias v Commissioner of
Taxation[2002] FCA 845; (2002) 123 FCR 499 at 5D61ely J summarised the
position as follows:
AThe Commi ssioner is entitled to ado
the exercise of the discretioprovided the policy is consistent with the
statute by which thaliscretion is conferredThus if the statute gives a
discretion in general terms, the discretion cannot be truncated or confined by
an inflexible policy that it shall only be exercised in a limited range of
circumstances. A gener al policg as t
exercised does not infringe these principles, so long as the applicant is able
to put forward reasons why the policy should be changed, or should not be
applied in the circumstances of the p
See alsoR v Moore; Ex parte Australian Teleopne and Phonogram
Association[1982] HCA 5, (1982) 148 CLR 600 at 61Zang v Minister for
Immigration and Ethnic Affaird1986) 67 ALR 177 at 18390 (Pincus J);
Madafferi v Minister for Immigration and Multicultural Affaif2002] FCAFC
220, 002) 118 FCR 326 at 358. 0
240. T h e F Whlgatonunder theFair Work Actt o t ake i nto account
| ow pai do, when sett i ndc)tandawan kMias of mag(see s e c t
section 134(1)(a)) are effectively disregarded by this polidye policy of maintaining
relativities set in the past, and based on relativities established prior to the enactment of
the Fair Work Act is not based on thterms of the legislation, yet it is a policy that has
effectively neutered the FWC's proper consideration of the needs of the low paid, which
the legislation specifically requires the FWC to take into account when setting minimum
wage ratesThe obligationon the FWC is to take into account the needs of the low paid
unconstrained by wage relativities within award classificatidnsapplying the policy
the FWC hadailed to give any or any proper consideration and weight to the needs of
the low paid.
241. Furthermore, theapplication of the policyhas meant that the NMW has not been set
independently of the operation of the award system, as the legislation intendsaiiThe
Work Actintends that the NMW will be established as a general wage entitlement upon
which awards may provide further minimum wage entitlements covering-bslgéd
classifications and career structures"”; see section 139(1)(a)(i). It would be permissible
for the FWC to develop policies about wage relativities within those award
classificdions, but it would be impermissible for those policies to constrain the setting

of the NMW and to constrain the obligation on the FWC to take into account the needs

76



242,

243.

244,

245.

of the low paid, as it is required to do under sections 284(1) and 134(1).

For these reass the relativities policy, as applied by the FWC since 2011, has been
contrary to law and, further, the FWC has failed to set the NMW in accordance with the
terms of theair Work Act

THE SOCIAL SAFETY NET UNDER ATTACK

The Australian minimum wagesystem provides a wages safety net which is the major
protector ofthe living standards of Australia working familietf.is complemented by

the social safety net provided by governmerite ®rigins of public support for workers

and their families canébtraced backrst national income tax legislation in 1936 and to
the introduction of child endowment in 194 he Income Tax Assessment Act 1936
provided taxpayers with a concessional deduction for depesgenses and children.

The concessional dedimns were converted into taxation rebate$942.

The Commonwealth's Commission of Inquiry into Povéigverty Commissionn the

early 1970s was established, in part, to consider the widespread poverty in low income
working families. It found thain August 19737.7% of the disposable income of a
single breadwinner family of a couple and two childimrerreceipt of the lowest male
minimum wage came from the public purse through the tax rebate and child
endowment; see Table 11 in Chapter 5. The Rp¥@wmmission proposed changes to
family payments system. In 1976 child endowment was replaced byahmsly
Allowance. Substantial changes were made to the family payments system over the
following decades. These changes coincided with a campaitire ®yCTU to improve

the "social wagein return for some restraint in its wage campaigns. The social wage
was increased by the provision of new or better governmental services and by
governmental transfer payments. By the time of the introduction oGGtwls and
Services Tax on 1 July 2000 transfer payments were a substaopaltpn of the
disposable incomes of low income working families. In January 20@dispsable
income of a comparable Federal Minimum Wagpendent family was 37.5%; see
Table 28 in Chapter 8. As we mentionedsiection Athis chapter, the proportion of
disposabe incomefor this family had barely risen over the 16 years to January 2017,
when it(the called the NMWjyvas 37.7%after being 39.5% idanuary 2016see Table

28in Chapter 8

The May 2014 Federal Budget proposed the greatest reductions limitigestandards

of families of any legslation ever considered by the Austral@arliament. Since then,
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legislation has been enacted to abolish the Schoolkids Bonusefi@tt from the ed

of 2016 ando remove the access of couple parent families to Family Tax Benefit, Part
B (FTB B) once their youngest child turns, d8ith effect from 1 July 2016 These
changes will have a major impact on families.

The aboliton of the Schoolkids Bonus hassuled in the loss a$430 per year for each
child in primary school anthe loss of$856 per year for each child in secondary school.

It is the reason the disposable income of the Nei¢dendent family fell over the year

to Janary 2017, despite receiving a 2.4% wage increase in July ZDidé.removal of

FTB B eligibility for families where one parent stays home to care for their child or
childrenonce the youngest turns 13 masuledin a loss of $62.28er week(at January
2017). On the basis that the child turns 13 at the end of the first year of secondary
school, this will amount to a loss of about $16,250.06lus expected indexation
increases) over the last five years of secondary educalibis. loss is not reflectedhi

our calculationsof family disposable incomes and living standab#sause they are
made on the basis that the older child is not more than 12 years.

The changes to the right to access to FTB B were made bydbml Services
Legislation Amendmen{Family Payments Structural Reform and Participation
Measures) Act 2015 Because this recent FTB B legislation only applies to couple
parent families, the change has left untouched the FTB B payment to sole parent
families. It will mean that a sole paregérning up tdb100,00000 per year will retain

this payment while unemployed couple families will lose the payment. The change
discriminates against couple parent families by reason of their marital status or personal
relationship and discriminates agdickhildren by reason of their parents' marital status
or personal relationship. The discrimination against couple parent families cannot be
justified by any comparison of relative needs of the two groups.

In February 2017 introduced another Bill to impkarhthechanges to family payments
announced in the May 2014 Budget. T8ecial Services Legislation Amendment
(Omnibus Savings and Child Care Refpiill 2017, generally known as the Omnibus
Bill, proposed, among a wide rangdrufiatives, the aboliton of the annual supplement
components of Family Tax Benefit, Part A (FTB A) and FTB B, to be partly offset by
increases inhe fortnightly FTB A payments. The changes inhe FTB A annual
supplementwould result in losses 0f18.92 per week per child and further loss of
$6.79 per family per weekif the family is still eligible for FTB B. Against this, it is
proposed that fortnightly payments be increased by $10edichild. In the single

78



249.

breadwinner couple parent family with two children and in a sole péaenty with

two children this would amount to a net loss of $14.61 per waede fully
implementedsee Table 28These proposals were met with continued opposition.
Following discus®ns with cross bench senators thesgppsals were abandoned on 22
March 2017 whenagreement was reached to freeze the fortnightly FTB A and FTB B
payments for two year This means that there will be no increase in July 2017 and July
2018, as would havéeen the case if the agreement had not been reached. The
provisions were contained in tis®cial Services Legislation Amendment Bill 20The

Bill was agreed to by the Senate and at the time of writing is currently before the House
of Representatives.The Explanatory Memorandurstated that the expected savings
over the period 20118 to 202021 will be around $1,950 millionThe current level of
these family payments are set out in Table 18 in Chaptem6a family with two
children, one under 13 ges and the other one 13 years or qlttex Family Tax Benefit

Part A is $210.35 per week and, if it is eligible, Family Tax Benefit, Part B is $54.32
per week (where the youngest child is age 5 or more). For a single breadwinner family
the freezing of 364.67 per weekvill be cause a substantial los©n the basis of an
increase in the Consumer Price Index of 2.0%, the weekly loss as a result of the failure

to index the payments would be $5.29 per week from 1 July 2017.

FTB B: its history and nature

250.

251.

The Social Services Legislation Amendment (Family Payments Structural Reform and
Participation Measures) Act 201did a number of unacceptable things in changing the
eligibility for FTB B: it minimised the importance of the work that parents do in the
caring for their own children, it compromised the principle that parents should have a
choice in deciding how they exercise their parental responsibilities, it elevated claimed
paid work disincentives to a guiding consideration in the framing of family pahdyit
sought to deprive one group of children living in poverty by reference to the marital
status or relationship of their parents and without regard to their financial
circumstances.

The origins of FTB B are found in the first Commonwealth incomelégislation.
Section 79 of thelncome Tax Assessment Act 198@vided taxpayers with a
concessional deduction for dependent spouses and children. In 1942 the concessional
deductions were converted into taxation rebatesjrsmemne Tax Assessment AcB&9

(as amended), section 160.
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A significant change occurred in 1994 as a result of a policy announced by the
Australian Labor Party in the 1993 Federal Election to introduce a Home Child Care
Allowance (HCCA) to replace the rebatén a speech on 6 Decéer 1993 to launch

the International Year of the Family, Prime Minister Keating referred to legislation
about to be introduced to give effect to the announced policy:

"Our policies must address the diverse nature of Australian families, and the
diverse natre or their employment and assistance needs.

A major issue to address in this context is how families balance the
responsibilities of work and family life.

Governments should, | believe, promote policies which recognise and support
choices families are nking in combining paid work and family care

We have to make these aspects of peoples’ lives fit more harmoniously together.
We have to keep pressing for more "fanfiigndly" workplaces.....

We recognise that childcare needs are neither uniform aigden

We recognise that women, throughout their lives, have a range of equally
legitimate choices about being in the workforce or being at home.

We appreciate the value of caring and nurturing provided by women who do
choose to stay at home while theiildren are growing up, and the value of the
unpaid work they carry out both in the household and in the community.

That is why we have introduced the Home Care Child Allowance for supporting
parents caring for their children full time at home.

By paying he allowance directly to the caring parent, usually the mother, we have
provided many women at home with a source of independent income which
ot herwise they would not have. o
(http://pmtranscripts.dpmc.gov.au/browse.php?did=9G@thphasis added)

The legislation was enacted in 1994. In July 1995 the HCCA was amalgamated with
the Partner Allowance to become the Parenting Allowance. In May 1998, the Howard
Government rolled the Parenting Allowance into the Parenting PaymEmnB8 B
emerged from theParenting Payment as part of the reforms associated with the
introduction ofthe Goods and Services Tax2000. FTB B was the successor to the
HCCA and the earlier dependent spouse with children rebate, and extended to sole
parents.

It should be notedhtit the FTB B scheme permits recipients to take on limited
employment without losing their entitlement to the payment. The secondary earner in a
couple family can earn up to $5,475 per year without any loss in the payment. Over that
amount the FTB B payant reduces by 20 cents for each dollar earned. This isa well
designed system that permits recipients to undertake some employment which may
maintain their skills or assist them in dealing with short term financial concerns or help
them better understanithe costs and benefits of changiog maintainingtheir role

within thefamily. It facilitates choice.
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255. The bipartisan commitment to the policy underlying FTB B is evident in the
circumstances leading to the introduction of the FTB B annual supplernehnis 2004
election policy speech on 26 September 2004, Prime Minister Howard said:

AWe have brought the principle of <choic
bring a new dimension to our policies today in relation to childcare. We have

spent moe than $8 billion on childcare in the six years from 1996 to 2002, more
than double that in the | ast six years
At the same time, to ensure complete fairness of treatment for families where one
parent makes the choice to stayhame full time, we will provide an appropriate

increase in the rate of Family Tax Benefit B. That is the benefit paid to parents
who are at home full time caring for th
(http://electionspeeches.moadoph.gov.au/speechesj@dfhoward.)

256. On 9 February 2005 the Minister for Families and Community Services, Senator Hon
Kay Patterson, addressed a conference held bAubkealian Institute of Family Studies
Conference on, among other topics, the FTB B annual payment:

AOne of t he e lpreactethat s centrfal tooourr philaspphy and
common across a range of policy areas is our desire as a Government to help
families exercise choice in how they live their lives.

As the Prime Minister has said, choice is the golden thread that flows through
many of our policies. Choice about whether to stay at home and care for the
children or return to work; choice about childcare; choice about schooling, and
choice about healthcare.

As our families become more diverse, it will be important that we ensure our
responses continue to support and strengthen families, providing them with the
choices that promote wellbeing and encouragerselfl i ance. €.
Increasing this payment for stay at home parents, usually mothers, is just another
example of how the Howard Gavenent seeks to improve the choices available

to families in how they arrange their lives according to their personal
circumstances.

We know that many parents choose to stay at home and we want to support that
choice as far as possible. Similarly many otb@&ents want to remain engaged in

the workforce, sometimes for more than just monetary reasons. As a government
we want to support that choice as well. Hence our heavy investment in child
care. o

(http://www.formerministers.dss.gov.au/2927/austrairetitute-of-family-
studiesconferencdamiliesmatter/, emphasis added.)

257. Mr Howard later wrotethati t i s sound public policy to
heavier family responsibilities than other taxpayers, at the same level of income, should
receive some support through the taxation
Surely it is in he national interest to encourage childbearing, to help with the cost of

raising children and also to recognise the contribution made to society by those who

81



258.

259.

260.

care and provide f or Ioaraluse Rigsng2010tpagesf492t hei r
493). The poirt made here concerns horizontal equity within the taxation system.

FTB B has a hybrid character. It origins are within the taxation system, where it was a
negative tax recognising the social value of the support given by the taxpayer to his or
her family. It is also a payment made to the primary carers of children in recognition of
the social value of the work they perform and to enhance the choices that parents have
about balancing their work and family responsibilities. These factors have taken the
payment beyond its taxation character and made it available to families who would have
insufficient income to generate a tax liability. The extension of the payment to low
income families who pay little or no income tax has strengthened the social safety net.
For low income families it is a means of providing income support to alleviate poverty.
For higher income families it is a payment that recognises the need for horizontal equity
in the tax system and recognises the social contribution by those whHmeursadomes

to support others. For all families it recognises the value of the care given by those who
stay out of the paid workforce to care for their children and it recognises the need to
help parents make a choice as to how they will exercise timeillyfeesponsibilities.

A review of the history of FTB B shows that it was common ground between successive
governments that parents should be assisted through family payments to exercise a
choice as to how they will care for their children. It was comm@und that the work

of parents in the fulltime care of their children was of value to them, their children and
the community as a whole. Any desire for increased workforce participation was
subject to those fundamental values and principles concetimngxercise of family
responsibilities and the care for children.

The principle which underpins these policies and the terms of the legislatioot daise

any genderspecific issue. The principle applieswhetherthe breadwinnerpr principal
breadwinner,is male or female. Parents in couple parent familiehould be able to
choosewhich one of them will be the breadwinnerand which one of them will stay

out of the employedworkforcein orderto carefor their children. A corollary of this
principle is that parentsmay decidethat the interestsof the family, and thoseof the
childrenin particular,would be bestservedby both of thembeing employed.Whether

the secondparent takes a job will dependon a variety of factors, including the
availability and cost of good childcare. Where parents are out of the employed
workforce for a substantialperiod of time in order to raise children there should be
various kinds of training programsand other educationalsupportto assist them to
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262.

263.

264.

265.

returnto theworkforce when theghooseo do so.

WAGES AND GLOBALISATION

A decent standard of living for workers with family responsibilities cannot be supplied
by wages alone in the contemporary globalised econdrhys is the reality that has to

be addressed by policymakers and decision makers, relevantly Parliament and the FWC.
Families must also be supported by strong social safety nets through government
services and family paymenté feature of all econoroally advanced economies in the
second half of the twentieth century was the development of social safety nets and a
range of family payments and/or tax concessions. The drivingsfofdbese changes

may have been social and political, but they had @m@mic dimension: they have
limited the demands on the wage packet to support workers with family responsibilities.
Yet at the very time that Australia is being increasingly exposed to globalised trading,
the social safety net is being weakened, expasioge low paid Australian workers and

their families to poverty.

Recent policy changes have reversed the trend towards stronger social safety nets over
the past four decades. This trend is illustrated by the increase in family payments
received by alNMW-dependent family of a couple and two children over the period
August 1973 to January 2016 and the decline since that time, which disressed

earlier in thischapter: from 7.7%f t he f ami |l yds tinfl93to di spo
39.5% in 2016 and down t87.7%in January 2017, with more to come if proposals
currently before Parliament are passetfage growth has been constrained by these
developments, but the reversal in family support will require significant adjustments in
wage rates if a fall in livig standards is to be avoided.

There is an economic case in support ofirareasein family transfers. Thekeep

down the costs of employment and promote employment to the extent that employment
is responsive to wage costs. Absent family transfers, asts of family support are
imposed on the community through the wages system, with its consequential impact on
the price of goods and services and/or, if the wage and price increases have a net
deleterious impact on employment levels, on individuals ardetsothrough the
personal and financial costs of unemployment.

In an economy protected by a tariff system, such as Australia had a century ago (and
where the wage packet was not supplemented by public funding), financial support for
families through thevages system might occur without undue impact on employment
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levels. Where an economy is globalised, to some extent or another, wage costs might
affect the capacity of firms to operate and employ the numbers needed to achieve the
nati ono6s f u lbjective. nnptheseycircanmstances, there is good reason to
transfer some of the costs of family support to the community as a whole through the
taxes and transfers systems.

266. We are not in a situation where wage levels and the costs of employing labcactinter
in a vacuum. There @n inconsistency between neoclassical economic theory and real
world labour markets. This economic theory on the supply and demand for labour is too
simplistic for the modern world, where labenetated costs for businesses aomaich
more than wages and where wages are not the only source of income for workers and
their families. The price of labour is not the result of the benefits and costs received and
given by the parties to the employment agreement. A modern State has wWoes,
intervene to some extent in employment agreements and does so in a variety of ways.
The capacity for, and practice of, a modern State to intervene in positive and negative
ways on both sides of the employment transaction are of central impoiriasttaping
market forces.

267. This is not an ideological issue. Peofilem very different parts of the ideological
spectrum would prefer a system which puts the income needed for the support of
workers and their families through the pay packets of workmrsthey accept that
transfer payments from governments are essential if jobs are to be created and supported
and workers and their families are to lead decent lives according to the standards of
their own society. Given the need for a mix, many wouldgoraf maximise the wage
packet as much as reasonably possible. Whatever the mix, substantial taxes have to be
levied for this purpose.

268. The economic policies and economic forces that have driven greater globalisation
support and reflect the econontaev of comparative advantage. The terms of free trade
agreements reflect this economic force (and the bargaining capacities and priorities of
negotiating governments), but to some extent we have a choice about the extent to
which the economy globalisedf we are to adopt a system of trading relations, shaped
by government policy and its bargains with other governments, then fairness requires
that there be measures to ease the economic burdens on businesses and workers in those
sectors to be weakened ieturn for the advantages contained in these agreements. If

these agreements place downward pressure on wages, especially on the most vulnerable,
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and threaten to increase unemployment, then the whole community has an obligation to
address those consequent@ough government taxes and expenditures.

269. Of course, the impact of current and prospective trade agreeoremiage levelss a
matter of some public debateProponents of freer international trade argue that free
trade agreements will raise wagest meduce them. In a speech in 2014, Martin
Parkinson, then Secretary to the Treasury and now the Secretary of the Department of

Prime Minister and Cabinet, refuted this kind of thinking:

AContrary to how it i s sometantheglobgpor tr a
stage does not mean driving down wages or trading off our standard of living. Far

from it.

| mproving Australiads competitiveness i

things. It means investing in the skills of our workforce so that Alistisahave

the opportunity to move into sustainably higher paid jobs. It means investing in
infrastructure that has a high economic return. It means ensuring that firms and
their employees are freed from unnecessary regulatory burdens. And it means
havingthe right incentives in place to encourage innovation and competition.

I n other words, it means raisingo Austr
(Fiscal sustainability & living standards the decade aheadspeech to The

Sydney Institute, 2 April 201)

270. Investments in education and skills training will become more important. The
development of these skills and efficiencies is needed to promote exports and to
compete against high value imports. To the extent that this high value strategy depends
on wage costs, the level of the NMW and the base award rate for cleaners, for example,
will not play a significant role. As one of the wealthiest countries in the world we would
expect a high NMW. We are not trying to sell lpniced cotton shirts into Asia.

271. The high value strategy requires, and results in, high wages in the appropriate sectors of
the economy, but this should not come at the expense of those in lower paid occupations
who are not part of those sectors. They are entitled to share in any gréwthsnt r al i a 0
prosperity as a result of increasing globalisation and should not be the victims of
increasing social inequality and social exclusion. This protection is to be supplied by
safety net wages and the social safety net. The respective coatr#batithese two in
the changing economic environment are barely discusseuiblic discourse The
negative consequences of increased globalisation may not appear, but if they do we
should recognise the consequences for public policy. appécation ofthe economic
law of comparative advantage comes with some moral consequences and obligations.

272. We all know now that there is a high degree of disillusionment in advanced economies

with what might be called globalised economidhe basis for this disilsionment has
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been emerging for some years. In many countries the social safety nets that have
protected families in the past have been weakened, particularly so since the Global
Financial Crisis of 2008. Similarly, the capacity of unions to pursue andeddir

wages has been weakened. The forces working against social safety nets and fair wage
outcomes were discussed by Pope Benedi@aritas in Veritatein 2009. It is a very
perceptive assessment of what is happening and why.

AFr om t he ofvievw systdms @f protattion and welfare, already present

in many countries in Paul VI's day, are finding it hard and could find it even
harder in the future to pursue their goals of true social justice in today's
profoundly changed environment. The gibbnarket has stimulated first and
foremost, on the part of rich countries, a search for areas in which to outsource
production at low cost with a view to reducing the prices of many goods,
increasing purchasing power and thus accelerating the rate dbpieant in

terms of greater availability of consumer goods for the domestic market.
Consequently, the market has prompted new forms of competition between States
as they seek to attract foreign businesses to set up production centres, by means
of a variey of instruments, including favourable fiscal regimes and deregulation
of the labour market. These processes have led to a downsizing of social security
systems as the price to be paid for seeking greater competitive advantage in the
global market, with cesequent grave danger for the rights of workers, for
fundamental human rights and for the solidarity associated with the traditional
forms of the social State.

Systems of social security can lose the capacity to carry out their task, both in
emerging coutmies and in those that were among #agliest to develop, as well

as in poor countries. Here budgetary policies, with cuts in social spending often
made under pressure from international financial institutions, can leave citizens
powerless in the face of old and new risks; such powerlessn@sseased by the

lack of effective protection on the part of workers' associations.

Through the combination of social and economic change, trade union
organizations experience greater difficulty in carrying out their task of
representing the interest$é workers, partly because Governments, for reasons of
economic utility, often limit the freedom or the negotiating capacity of labour
unions. Hence traditional networks of solidarity have more and more obstacles to
overcome. The repeated calls issued withthe Church's social doctrine,
beginning withRerum Novarumfor the promotion of workers' associations that
can defend their rights must therefore be honoured today even more than in the
past, as a prompt and fsighted response to the urgent needniew forms of
cooperation at the international |l evel ,
emphasis added, footnote omitted)

International comparisons

273. One of the most frequent comments heard about Australia's NMW is that it is one of the
highest in the world, but headline comparisons say little about the trading capacities of a
national economy andhe degree ofocial equityand cohesiveness (which has

economic valueyvithin nations
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275.

276.

277.

The two common purposes for international comparisons of national minimum wage
levels are to shed some initial light on the capacity of countries to trade and compete
internationally and to form a basis for comparing ab@&quity across and within
nations. Grossninimum wages are only the starting point for comparisons. For both
purposes it is necessary to go beyond gross wage rates, whether compared on current
exchange rates or on a purchasing power parity basis. Wenedésb to go beyond
simplistic I nternational comparisons of
minimum wages with the national minimum wage and mean average or median wages.
International comparisons of wages say little about the social equity in tiériesu

being compared. Within a particular country there may be a very substantial difference
in the degree of social equity and inequality between gross wages and disposable
incomes after taxes and transfers are taken into account. A relatively highumini

wage may be accompanied by high poverty rates and a relatively low minimum wage
may be accompanied by low poverty rates. The relationship between minimum wage
levels and poverty levels will reflect the way in which the nation wishes to balance
variouseconomic, social and political values and objectives. Some nations do it better
than others. Despite having a one of the highest minimum wage rates, Australia had a
middling outcome in relevant international comparisons of relative poverty rates; see
theinterndional comparisons in Chapter 8E

Comparisons of minimum wages, based on exchange rates or purchasing power parity
or on minimum wage bites, also say little about international trading capacities, which
are more affected by average wage levels othieytrading strategy of the country in
guestion. Leaving aside countries whose trading policies are based on low wage exports,
average wage levels are more important in shaping international competitiveness.
Average wage levels in advanced economies atebg market forces, with legal
minimum wage levels having limited impact on this process.

Governments need to promote and protect employment by carefully scrutinising the
nonwage costs of businesses that are imposed by governmental policies and they need
to provide general or targeted measures that will have the effect of reducing the costs of
employment. This means that substantial costs will fall on the community as a whole
through a combination of taxes and spending by governments. These functions of
government should be based on a fair tax system where burdens and benefits are shared

according capacities and needs.
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278. The costs of job creation are costs that should be carried by the community as a whole,
not the poorest sections of it. A morally acedy¢ and economically sustainable wages
policy depends on a morally acceptable national budget, with the burdens and benefits
being shared according to needs and capacilieseduce wages to unacceptable levels
in the hope of creating and maintainingpgois morally unacceptable because there are
other ways in which employment can be promoted and protected.

279. A good place to start in the search for policies that impact on employment is income
taxation on low incomes. It is the NMW net of tax, rather thafore tax, which
determines its level if it is set to provide for the needs of workers. The imposition of
income tax on a worker receiving the NMW, currenfi§6.47 per week or 9.9%,
operates as a tax on employment. For a given standard of living, the aos
employment will be lower if no income tax is payable. The progressive reduction of
income tax on the NMW would move the costs of job creation to the community as a
whole, where it belongs, rather that leaving it on the backs of the poor. Therbeare ot
options available; for example, rather than cutting the corporate tax rate, which is
claimed to promote employment, a rebate on the superannuation contributions that
employers are required to make on top of wages, now at 9.5% of wages, would be a
moretargeted and effective means of promoting employm&tate payroll taxes also
operate as a tax on employment.

280Australiabds national wage setting system
minimum wages and other terms of employment and a bangagyistem thatannot
undercutthe level of safety net protection. If any wages are too high and moderation is
called for, we need to draw a distinction between safety net wages and the wages set in
the bargaining sector. The bargaining sector has detiweage increases far in excess
of the increases in safety neages If the bargaining seor, with its wide variety of
collective and individual circumstances and processes is not able to respond to any
reasonable call for moderation, the burden showdd fall on safety netlependent
workers.

281. In the earlier parts of this chapter we discussed the increasing levels of inequality and
poverty as a result of the failure of safety net wage rates keeping up with the increases in
average and median incomesass the nation. It is clear that successive tribunals have
been weHaware of these trends, yet they have allowed this socially damaging trend to

occur. In support of its applation for the FWC to set a edium term target for the
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283.

NMW, United Voice made the following observation in relation to the declining

relativity between the NMW and measures of median and average wages:
AThere is, i n our submission, a clear
that has never been the subject of explicit denigsior an acknowledged policy,
and has effectively continued under at least fotfedint wagef i xi ng r egi me
(United Voice submission, March 2016, pdge

We agree with this observation. We are one of the unexpressed factors in the decisions

if not the critical factor in those decisiof®s been the impact and expected demands of

a globalised Australian economy. If it was not that, what could it be?

There appears to be a damaging element of resignation on the part of some policy

makers that theschanges are inevitable a globalised economy and that there is, in a

real sense, a race to the bottofirhis means thain effect,a nation'srulnerable workers

will beggar or be beggared byhe vulnerable workers of theations with which it

trades Thereis more than a risk thatopcy makers in each of these countries might

accept this attitude by cutting the wages of their own workers rather than promoting the

interests of vulnerable workers. Rather than collectively cutting wages and creating a

race to the bottom, the relevant national bgdiesour case the FWGCshould be

protecting their own workers. This requires in all economies a commitment to basic

human rights, especially to a decent standard of living, by the institutions that set wages
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CHAPTER 2
THE AUSTRALIAN WAGE SETTING FRAMEWORK
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A. INTRODUCTION

Key features of the Australian system of wage setting

284. As early as the 1890s legally enforceable minimum wage rates were set in the
Australian colonies on aad hocbasis to cover various occupations and industries. The
reasons for this new regulation were the
disputation over wages. It was the frequency of industrial disputation that led to the
inclusion in theAustralian Constitutiorof a federal power to make laws with respect to
AConciliation and arbitration for the pre
ex ending beyond the | imits of any one St
legislation under this power in 1903 until 2005, the conciliation and arbitration power
was the principal basis upon which wages were set by the successive national tribunals.

285. In 2005 legislation, generally known a&ork Choices introduced a new form of
regulation based on the constitutional power to make laws with respect to trading and
financial corporations under section 35(xx) of tlstralian Constitution (the
corporatims power) to operate in conjunction with a much more limited range of
functions under the conciliation and arbitration power. This change greatly extended
the national coverage over employment matters.

286. Since the enactment of th&ir Work Act 200%he conciliation and arbitration power
has not been used as the basis for national regulation, having been replaced by the
corporations power and, to cover employment by-canmporate employers, the referral
by the States (other than Western Australia) ofrtbenstitutional power to regulate
employment relations, save for some minor exceptions. The minimum wages system is
now unconnected to industrial disputation and can be regarded as part of the national
social safety net.
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287. Under the current system the Iasteninimum wage is the National Minimum Wage
(NMW), but the vast majority of Australian workers are covered by a minimum wage
set by one of the 122 national industrial awards. The NMW is currently $672.70 per
week, based on the standard working week di@#'s. Some awards have a base wage
rate at the NMW rate, but many awards have base rates considerably more than the
NMW; for example, the minimum rate for the entry level retail worker is $738.80 per
week and the minimum rate for a shop manager is $82Fer week. Of those to
whom a minimum wage rate applies, less than 5% wonlgbe covered by the NMW,
but many of these would be paid in excess of that rate. Overall, more than 95% of the
Australian workforce is paid more than the NMW.

288. The NMW is €t by theNational Minimum Wage Orddpllowing each Annual Wage
Review. The order includes special rates, based on the NMW, for junior employees,
employees to whom a training agreement applies and employees with disabilities. The
rates set for junior entipyees range from 36.8% of the adult rate (for those under 16
years) to 97.7% of the adult rate (at 20 years). The rate at 18 years of age is 68.3%.
The order also provides for a 25% loading where an employee is employed as a casual.
Most of this loadng is in lieu of benefits, such as annual leave, that are paid to full and
part time employees; the rest of the compensation in the loading is in recognition of the
nature of casual work.

289. The mini mum wages are call ed Ilatisnastteipyn net o
regulatory system that encourages collective bargaining, but provides that outcomes
must not have the overall result of reducing the standard set by the minimum wage
safety net and the other minimum terms and conditions in awards. Thieofethese
processes and of individual arrangements (largely based on market conditions) is that
most Australian workers receive a wage that is in excess of the applicable minimum
rate. Only about one in five workers is paid only the prescribed minwage rate.

290. From the early days minimum wage rates (and an increasingly wider range of other
terms and conditions of employment) were set by bodies comprised of employer, union
and government appointed members, by independent statutory tribunals or by courts.
Since he mid1950s wages and a wide range of employrnelatted matters prescribed
under national legislation have been established and regulated by independent statutory
tribunals. The current national tribunal is the Fair Work Commission (FWC). While
the menbers of the FWC are appointed by the Government of the day, they have tenure,
subject to removal by Parliament, and their decisions are only subject to judicial control
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by the national courts on jurisdictional grounds. Their decisions take effect wiitleout
need for any approval by the Government.

291. Australian minimum wage rates have to be reviewed each year. The review must be
done by an open and transparent process in which any interested party can file
submissions and, if it wishes, seek leavatp pear i n the FWCO6s pub
The FWC is obliged to operate fairly in both substance and form. Section 577 of the
Fair Work Actstates that theWC "must perform its functions and exercise its powers
in a manner that ... is fair and just nda.. is open and transparent”.

Harvester

292. The most significant case in the early years of Federal wage setting wdartester
case in 1907Ex parte McKay(1907) 2 CAR 1).Harvesterconcerned legislation that
imposed excise duties on specified mactidired goods, with the proviso that the duties
"would not apply to goods manufactured in Australia under conditions as to the
remuneration of labour which are declared by the President of the Court to be fair and
reasonable” (page 2). The question betbee President of the Court of Conciliation
and Arbitration, Justice Higgins, was whether the remuneration at the business in
guestion, which manufactured the Sunshine Harvéstdhe harvesting of wheatvas
fair and reasonable. He made a ruling ashiat was a fair and reasonable wage. In the
following year the Harvester ruling was adopted by the Australian Court of
Conciliation and Arbitration in settlement of an industrial dispute.

293. Although the term "living wage" was not used in tHarvesterjudgment, the wage
which was found to be the fair and reasonable minimum wage came to be known
through subsequent usage as the living wage, or the basic wage. The living wage was
debated, applied and increased over the following years. The early histbeyspread
of the living wage through wage setting decisions is found in Justice Higgins' gkticle
New Province for Law and Order: Industrial Peace through Minimum Wage and
Arbitration, published in theHarvard Law Reviewn November 1915 (vol. 29, pag
13-39). Harvesterdetermined the course of wage decisions in the Commonwealth's
new industrial court as well as decisions of State tribunals.

294. The Harvesterliving wage ruling was an expression of its time: a wage that would be
sufficient for a workewith a wife and three children; but its substance was concerned
with fairness and decent living standardsdarvester was important because it

recognised the need to fix fair and reasonable wages, the need for workers to live in
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dignity and the need fohé worker to be provided with a wage sufficient to support a
family.

Over the years the industrial awards came to provide for the further payment of
"margins” to reflect the extra value of skilled work in a range of prescribed work
classifications. Thélarvesterderived wage came to be known as the Basic Wage and
was adjusted across &lderalawards through joint applications in the national tribunal.
For decades the Basic Wage and the margins were adjusted separately. In 1965 a
decision was made ke national tribunal to amalgamate the reviews of both matters
and in 1966 the two were amalgamated into a total wage with the effect that awards had
a range of wage rates reflecting relative work values and other relevant matters. The
continued presercof margins for skill and other related factors through the award
classifications that recognise changes in skill, responsibilities and work value

distinguish Australian wage setting from other national systems.

The living wage

296.

297.

298.

It is important to undestandHarvesterin its context and to see it as a manifestation of a
desire by working people for a fair wage that would enable them to live in dignity and
to provide for their families. To think of it only as a formula (a wage for a workman,
his wife am three children), as some do, is to misunderstand history and the real basis
for Australian wage setting.

The living wage principle has a long history in public discourse and public policy as
well as in wage setting decisions. The living wage was pulisuldstralia and other
nations in the late nineteenth century in response to widespread "sweating" and social
deprivation. At this time sweating by low pay and long hours was a serious social
problem and a major political issue in industrialising natiofise living wage principle
propounded a right to laws that would enable the worker and the worker's family to live
in dignity. The living wage was both a guiding principle and a goal to be achieved
through legislation.

On 26 August 18827he Sydney Maing Herald(at page 5) carried a report about the
"great freight handlers' strike" in the United States and the workers' grievance that they
were not being paid a "living wage". On 9 December 1888 Sydney Morning
Herald (at page 5) reported that "Ami@rence of representative Christians is shortly to

be held in London to discuss the living wage and the actions which should be taken by
the various sections of the Christian church, with a view to putting an end to, or at least
diminishing the evils oflte present system of industrial warfare. Among those who
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have consented to take part in the conference are Cardinal Vaughan, the Bishop of
Ripon, Archdeacon Farrar, and several of the Presidents of the Nonconformist Unions".
The Catholic Pres®f 14 Novenber 1896 advised that the St James' Glebe Point
Debating Society had accepted a challenge from the Paddington Debating and Literary
Society for a debate at St Francis' Hall in Oxford St. on the question "That the condition
of the people would be improvday the adoption of the minimum or 'living' wage
principle”.

In 1909 Winston Churchill introduced into the House of Commons legislation to
establish wages councils with the statement "It is a serious national evil that any class of
His Majesty's subjectshould receive less than a living wage in return for their utmost
exertions" Hansard House of Commons, 28 April 1909). The legislation was based
on a report about the operation of minimum wage setting arrangements which were
already in operation in Atielia and New Zealand at the timeHdirvester

In the United State& Living Wagewas published in 1906. It was a substantial work by

Fr. John A Ryan, a Catholic priest who later, as Monsignor Ryan, played a significant
role in the formulation of New @ employment policies. In the Preface to the book,
which was subtitleds ethical and economic aspecks Ryan wrote:

"This work does not profess to present a complete theory of justice concerning
wages. It lays down no minute rules to determine thik rfueasure of
compensation that any class of laborers ought to receive. The principles of ethics
have not yet been applied to the conditions of modern industry with sufficient
intelligence, or confidence, or thoroughness, to provide a safe basis forrsuch a
undertaking....

Upon one principle of partial justice unprejudiced men are, however, in
substantial agreement. They hold that wages should be sufficiently high to enable
the laborer to live in a manner consistent with the dignity of a human being.....
While insisting that every laborer has a right to at least a Living Wage, the author
does not commit himself to the view that this quantity of remuneration is full and
adequate justice in the case of any class of laborers. His concern is solely with the
ethical minimum."

The purpose of this eclectic collection of historical events is to illustrate that the living
wage principle pralated Harvesterand was not, as some might think, a uniquely
Australian aspiration born oflarvester This is not to limit the @ntribution that
Harvestermade to the framing of Australian workplace rights. The point about the
living wage principle is that it is universal, it is concerned with decent standard of living
and it seeks the support of families through a wage that mesggthe obligations of
workers with family responsibilities.
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302. The living wage promotes the common good because it recognises a worker's obligation
in the nurturing of children, enables social participation and social inclusion of workers
and their famikes and promotes social cohesion.
303. In Chapter 1C we showed how the living wage principle made a significant contribution
to the understanding and declaration of human rights.
1 The Universal Declaration of Human Right®cognises that everyone who
wor ks has fAthe right to just and favou
and his family an existence worth of human dignity, and supplemented, if
necessary, by other means:of soci al pr c
1 The Unitel N a t Intesnat®r@l Covenant on Economic, Social and Cultural
Rightsr ecogni ses a universal right Aé to
conditions of work which ensure, in par
all workers, as a minimum, witeé Fair wages and €& A de
themselves and their families é. .0 (A
formulations of a basic human right, the term living wage still resonates
throughout the world as a right and a goal to be achieved.
The expasion of Federal power over industrial relations
304. For the first century or so after Federation, national legislation based on the
constitutional power to make laws with respect to conciliation and arbitration for the
prevention and settlement of industriggpltes extending beyond the limits of any one
State provided an effective means of attracting unions and employers into national
regul ation. The use of Apaper disputeso,
linking claims throughout the countryyhich then needed resolution, extended the
Commonweal thds power and ensured that mos:
were regulated by Commonwealth tribunals. The result was a multiplicity of awards
made in settlement of a wide range of diggubver many years, often operating
alongside a multiplicity of awards in the various State jurisdictions. It was the diversity
of State regulation that led many employers with a national spread of workplaces to
support national rather than State regolati Nationally organised unions, with the
capacity to generate real or paper interstate disputes, were happy to accommodate them.
305. The two most significant events in employment regulation since the turn of the century
have been the enactment by the Comwealth of théNork Choicesegislation in 2005

95



and theFair Work Act 2009 Each changed the institutional structure and criteria for
wage setting, among many other matters.

Work Choices

306. The Workplace Relations Amendment (Work Choices) Act,200kch wa usually
known asWork Choicesamended th&Vorkplace Relations Act 19%hd renamed it
the Workplace Relations Act 2005The Work Choicesamendments transferred the
wage setting functions of the Australian Industrial Relations Commission (AIRC) to the
Australian Fair Pay Commission (AFPC), but left the AIRC with a wide range of other
functions. The AFPC heard and determined minimum wage cases in each year from
2006 to 2009.

307. The Work Choicedegislation was controversial and in 2007 the neslfctal Labor
Government set about replacing it. Indethrk Choicesvas a major reason for the
Australian Labor Partydéds win in the 2007 I
of the Fair Work Act 2009the AFPC and the AIRC were abolished and théseelv
employment regulating powers were conferred on the newly established Fair Work
Australia (FWA), which was very similar in structure, personnel and appearance to the
AIRC. The FWA was, in effect, the AIRC by a new name, with a substantially changed
jurisdiction. With a name change in 2013, FWA became the FWC.

The Fair Work Reforms

308. A major part of the debate aboMYork Choicesand its wage setting provisions
concerned the question of fairness in wage setting. Priégfaik Choiceghe AIRC
was obligel by section 88B(2) of thé/orkplace Relations Act 2006:

"...ensure that aafety net of fair minimum wagaad conditions of employment
is established and maintained, having regard to the following:
(a) the need to provide fair minimum standards for emgrgyin the context of
theliving standards generally prevailing in the Australian community
(b) economic factors, including levels of productivity and inflation, and the
desirability of attaining a high level of employment;
(c) when adjusting the safety n#teneeds of the low pail(Emphasis added)

309. Despite the AFPC having "fair" in its name, it was not obliged to set a fair safety net of
wages. Its legislative objective in section 24 of Werkplace Relations Act 1996s
amended) stated:

"The objective 6 the AFPC when performing its wage setting function is to
promote the economic prosperity of the people of Australia having regard to
[amongst others]...providing a safety net for the low paid..."
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310. Work Choicestherefore, removed the obligation to setadety net of fair minimum
wages having regard to, among other matters, living standards generally prevailing in
Australia and the needs of the low paid. This was one of the reasons why its passage
through Parliament was controversial.

311. The Australian Cdiolic Bishops issued a Statement in November 2005 on these
matters, which is now reproduced as Appendix C, which called in vain for changes to
be made to the then pending legislation. The Statement included the following in
relation to wages:

"Workers are entitled to a wagethat allows themto live a fulfilling life andto
meettheir family obligations We areconcernedhatthelegislationdoesnot give
sufficient emphasisto the objective of fairnessin the setting of wages;the
provision of a fair safety net by referenceto the living standardsgenerally
prevailingin Australia;the needsof employeesaandtheir families; andthe proper
assessmerf theimpactof taxesandwelfaresupportpayments.

In our view, changes shoulthe madeto the proposedlegislationto take into
accountheseconcerns.”

312. The significance of the AFPC's charter was later discussed in a paper by the Chairman
of the AFPC, Professor lan Harper:

ANot withstanding the name of the Commis
not appear among the criteria governing the powers of the AFPC. The closest the

law came to obliging the Commission to consider distributional aspects of

mi ni mum wage setting (i.e. the Oneedsd
was the requirement toave regard to the provision of a safety net for the low

paid. This was in stark contrast to the wording of the prior legislation and to the
current Fair Work Act which explicitly directs t
Minimum Wages Panel of Fair Work Ausirah ) to establish o6f
wages. Nor was there any express reference to the living standards or needs of the
low paid, as there had been in prior legislation, and as there is now, reflecting the
influence of the originaHarvester Judgemerind Just e J. B. Hi ggi ns 0

t he Obasic Whw Wauld anwEcanentic. Lobera{ Set Minimum
Wages?, PolicyVol. 25 No. 4, 2009, page 4.)

313. The reformed system that Professor Harper described did not come as a surprise. There
was a lot of community debate before Far Work Actwas enacted in 20009.

314. In a speech entitlethtroducing Australia's New Workplace Relations Sys&nthe
National Ress Club on 17 September 2008, the then Deputy Prime Minister, Minister
for Education, Minister for Employment and Workplace Relations and Minister for
Social Inclusion, the Hon Julia Gillard, started her speech with the following:

AThe signature values of nations are of
birth. This iIs as true for Australia a:¢
val ue above al/l others that we identif
emergedout of the circumstances of Federation, which coincided with the
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industrial turbulence of the late nineteenth and early twentieth centuries. That
valueisfaimess Or as we |fairkged .t o tp utn sipti:r edt hues
society that aimed tgive every citizen @ecent standard of livingAnd it led us

in 1907 to establisthe principle of the livingwage6 ( Emphasi s added.

315. This was very welcome and the legislation that was enacted was consistent with the
position taken by the bishops in@) We can see from the earlier paragraphs on
Harvesterand the living wage that the speech claimed too muck&ovesterand, in
doing so, failed to take into account the universality of the living wage princifie.
living wage principle, with its itrinsic notion of fairness and a desire for a decent
standard of living, had been advocated in Australia and elsewhere for some years before
Harvester Nevertheless, the words used correctly highlight ingrained values both in
theFair Work Actand acrosshe Australian community.

B. THE LEGISLATIVE FRAMEWORK FOR WAGE SETTING

316. The object of thé=air Work Actis set out in section 3, which contains two principal
objects and various means and supplementary objects by which the principal objects are
be pursued.

"The object of this Act is to provide a balanced framework for cooperative and
productive workplace relatiorthat promotes national economic prosperity and
social inclusion for all Australianby:

(a) providing workplace relations laws that are fair to working Australians, are
flexible for businesses, promote productivity and economic growth for
Australiabés futuretakenomito prcopeati
international labour obligationsard

(b) ensuringa guaranteed safety net of fair, relevant and enforceable minimum
terms and conditions through the National Employment Standards, modern
awards and national minimum wage ordeaiad

(c) ensuring that the guaranteed safety net of fair, relevanteafatceable
minimum wages and conditions can no longer be undermined by the
making of statutory individual employment agreements of any kind given
that such agreements can never be part of a fair workplace relations system;
and

(d) assisting employees to bate their work and family responsibilities by
providing for flexible working arrangements; and

(e) enabling fairness and representation at work and the prevention of
discrimination by recognising the right to freedom of association and the
right to be represented, protecting against unfair treatment and
discrimination, providing accessible and effectipmcedures to resolve
grievances and disputes and providing effective compliance mechanisms;
and

(H achieving productivity and fairness through an emphasis on entelgrede
collective bargaining underpinned by simple good faith bargaining
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obligations ad clear rules governing industrial action....." (Emphasis
added.)

Social inclusion

317.

318.

3109.

One of the two principal objects of ti@ir Work Actis social inclusion. The term is

not defined. In Chapter 7 we discuss the connection between social inclusioh, socia
exclusion, poverty and disadvantage. Included in that discussion are the following two
commentaries on social inclusion and exclusiotn 2010 Fair Work Australia
published a research paper on social inclusion, entResarch Report 2/2010 -
Literature review on social inclusion and its relationship to minimum wages and
workforce participation. It includes the following commentary on the meaning of the
term:

fAThere is no universal or generally accepted definition of either social inclusion
or exclusion. Based on how the term has been used, socia inclusion could be
broadly understood as the process or means by which individuals and groupsare
provided with the resources, rights, goods and services, capabilities and
oppartunities to engage in cultural, economic, political and social aspeds of
life. The concept is ill relatively new to Australia, although its significance to
reseach, policy and legislation is gowing." (Executive Summary)

The opposite of social inclusion is social exclusihjch may have greater utility in
highlighting what is needed for social inclusiorheTresearch report notes a useful
definition:
fiSocial exclusion is a process that deprives individuals and families, and
groups and neighbourhoods of the resources required for participation in the
social, economic and political adivity of society as a whole. This process is
primarily a corsequence of poverty and low income, but other fadors such as
discrimination, low educaional attainment and depleted living environments also
underpin it. Through this process people are cut off for a significant period in
their lives from ingtitutions and services, social networks and developmental
opportunities that the gea majority of a society enjoys.0 Tacking Scial
Inclusion, JohnPierson, Routledge, London, 2002):
The legislation also refers to social inclusion in the list of matters that the FWC is to
take into account when setting minimum wages. The FWC is required to take into
account "promoting social inclusion through increased workforce participation” (sectio
284 (1)(b)). Not surprisingly, unions emphasise the general in section 3 and employers
emphasise the specific in section 284(1)(b). The FWC responded to the competing
approaches in thAnnual Wage Review 20413, Decision2013] FWCFB 4000 (June

2013 cecision):
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"[101] ... We accept that our considerat:i
s.284(1)(b) is limited to increased workforce participation. On that basis it is
obtaining employment which is the focus of s.284(1)(b). This involves a
consideratn of the increased incentives that higher minimum wages can provide

to those not in employment to seek paid work, balanced against potential impacts

on the demand for loypaid workers and hence the supply of {paid jobs, from

large increases in minimumages.

[102] However, we also accept that modern award rates of pay impact upon an

empl oyeeds capacity to engage i n commur
participation. These are matters that can be appropriately taken into account in

ourconsidemt i on of the | egislative requireme
mi ni mum wagesao and t o t ake i nto accou

(s.284(1)(c)). Further, the broader notion of promoting social inclusion is also
relevant to the fixation of minimurwages, quite apart from the more limited
construct reflected in s.284(1)(b). One of the objects of the Act is to promote
Asoci al inclusion for al |l Australians
guaranteed safety net of fair, relevant and enforceablemumi terms and
conditions throughémodern awar ds and
(s.3(b))."

The safety net

320.

321.

322.

Most relevant to the setting of minimum wages are the terms of section 284(1), which
provides that the "FWC must establish and maintain a safetpfnigtir minimum
wages, taking into account [among others] .... relative living standards and the needs of
the low paid".

The term "safety net", which appears in various sections ofaireWork Act is not
defined. The term was introduced into natiowage setting legislation in the 1996
amendments to théndustrial Relations Act 1988which was later renamed the
Workplace Relations Act 1996A surprising feature of the history of wage regulation
under theFair Work Acthas been the limited considgoa of the nature and purpose of

a safety net and how that is to be applied to the varying circumstances in which workers
and their families live.

The Australian Catholic Council for Employment Relations (ACCER) has argued that
the term safety net muste given its ordinary meaning, informed by the minimum
wages objective and the general objects of the Act. The purpose of a safety net of fair
minimum wages is to promote social inclusion of all Australians and to support and
protect those workemsho need its protection. As a general statutory right it has to be
applied in a reasonable and proportionate way, which means that decisions do not have
to cover unusual or exceptional cases, but they must cover ordinary and expected
circumstances. In settirsgsafety net, ACCER argues, the FWC has to set a wage that
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is sufficient to support workers with family responsibilities, but it would not be
required to set a wage by reference to the needs of, for example, a worker with nine
children.

323. The ordinary ancexpected circumstances wiliclude, and not be limited taingle
personsworkerswho are soleparentsandworkerswith a partnerandchildren.In the
contemporaryAustralian context, having two children is within the scopeof the
ordinary and expected circumstances. A safety net wage must, therefore, be sufficient
to support families with two children, whether the family is headed by a couple where
one of them stays at home to remain outside the paid workforce in order to care for
their childen, or by a sole parent in employment and incurring child care expenses. It
would not be acceptable to set a wage that is sufficient for one of these families, but
not for the others.

324. A necessary part of the provision of a safety net is the identificafithe measure or
standard of the safety net. A safety net that is devoid of a measure or standard is
devoid of meaning. Since the June 2013 decision the FWC repeatedly stated that those
i nfullfiime employment can reasonably expect a standard aoiglithat exceeds
povertyandevtehatdt an fAassessment o f t he nee
examination of the extent to which lgwaid workers are able to purchase the
essentials for a O0decent standar dssedf | i vi
i n the context o .fIn Ghaptet 1® mp eferato the rapeatitiomasf O
these views in the 2014 and 2015 decisioitiese views are found in thennual
Wage Review 20186, Decision[2016] FWCFB 3500 (May 2016 decision) at
paragraphs 55 @52 and at paragraph 429, respectively.

325. From these passages we can draw a basic operational objective of minimum wage
setting under th&air Work Act

Full time workers have a reasonable expectation of a standard of living that will

be in excess of povigrand one which will enable them to purchase the essentials

for a fAdecent standard of l i vingo and
context of contemporary norms.

326. Although the FWC does not frame these goals in terms of the statutory requirefments o
the wage safety net, ACCER argues that, subject to the proper consideration and
weighting of the other factors required to be taken into account, the FWC is obliged to
prescribe a wage safety net that, in the orgimad expected circumstances, wilbsle
workersto achieve astandard of living thagxceeds poverty levelnd topurchase the
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327.

328.

essentials for a oO0decent standard of | i vi
the conext of contemporary normsThese are not merely aspirations, thet essential

purpose of a minimum wage system.

The FWCG6s words can only have meaning whei
entitled to ask, which workers with family responsibilities and employed on a safety net
wageshould beable to purchase he essentials for a o6decent
engage in community life, assessed in the context of contemporary norms?

The FWC has not identified those workers for whom the safety net is intended to
provide the incoméo purchase the essentidlsor a &édecent standard
engage in community life, assessed in the context of contemporary norms and to
achievea standard of living thaexceeds poverty levels. It is a fact that many
Australian workers with family responsibilities aretrable to achieve the standard of

living identified by the FWC. The wage setting system needs to identify the workers

who are to be afforded this level of support and provide a rationale for those who are

not so supportedlf there are contemporary eaamic or other factorsvhich prevent

the FWC from providing this kind of support to some or all of those within the scope of

protection, the reasons should be evident.

Australiabdés international | abour obligations

329.

330.

Section 3(a) of thdair Work Actsets out a number of particular objects of the
legislation, including that its provisions take into account "Australia's international
labour obligations". The category is not defined, but in its ordinary meaning would
cover labour matters within gene@nventions which have been ratified by Australia
and labourelated conventions, such as those promulgated by the International Labour
Organisation (ILO) which have been ratified by Australia. These instruments include
the International Covenant on Eoomic, Social and Cultural Righsnd t he | LOG6
Minimum WageFixing Convention197Q The terms and relevance of these are set out

in Chapter 1C.

These international obligations are meant to be acted on through the introduction of
domestic laws and thogh the decisions that are made pursuant to those domestic laws.
The introduction of an international obligation into domestic law should be reasonable
and proportionate and the exercise of any discretion under that domestic law should
take account the mas of the international obligation. When the FWC exercises its
statutory power to set minimum wages it should be cognisant of the human right that is
recognised in thénternational Covenant on Economic, Social and Cultural Rights
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regard to wages: theuni ver s al right né to the enjoy

conditions of work which ensur e, in part.i
wor ker s, as a mini mum, with é Fair wages
their famil i e&). &heFar WOrlA Act and thee basic(operational

objective (as we describe it) are consistent with that obligation. The question is whether
the FWC's decisions are consistent with Convention, the Act and the operational

objective.

Modern awards

331.

332.

333.

The FWC mow sets terms and conditions of employment for the great majority of
Australian workers through covering defined industries and/or occupations. These
awards came into operation in 2010 following a lengthy and exacting process in the
AIRC, operating undetransitional provisions, to replace hundreds of State and Federal
awards which contained many inconsistent provisions. Some of the most contentious
were the varying wage rates across the jurisdictions for the same kind of work. The
general result was theontinuation of Federal award classifications and wage rates.
Although the great majority of Australian workers are covered by an award
classification made under this new award system, in most cases a collective or
individual agreement provides for fuethand better terms of employment than are
provided by the award safety net provisions.

The awards prescribe various kinds of work classifications and set wage rates for them.
Generally, awar ds cont ai-bnanal e d © mictl énd s n U Mo
contrast to the narrowly defined job classifications which characterised most awards
until the 1980s and which were responsible for a range of workplace rigidities. The
various work classifications and wage rates in contemporary awards are intended to
reflect differences in work value (essentially skills and responsibilities) and, sometimes,
the different conditions under which work is performed. While there is a rationale for
differentials within each award, it is hard in some cases to find congistamoss
awards, a point which is illustrated in Table 6 in Chapter 3.

Not all employment rights are contained in awards. Some of the more important rights
(e.g. the right to annual leave) are found in the National Employment Standards
prescribed by sedns 59 to 131 of theair Work Act

Safety nets and bargaining

334.

TheFair Work Actestablishes a system of collective bargainirag protects a worker's

rights to the NMW and any applicable award rights. Typically, collective bargaining
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operates on the hiasof award coverage, but collective bargaining may operate in areas
where there is no award coverage. Wagesl other terms and conditions of
employment under those agreements will be "better off overall’. Detailed procedures
regulate and monitor thaystem. The intention is that, overall, the bargaining process
will be one in which workers and their employers identify and implement measures for
increasing productivity for their own mutual benefit. Collective bargaining is also a
means through whicthé supply and demand in particular parts of the labour market,
I.e. market forces can be recognised and accommodated.

335. There is also limited scope for individual bargains to be struck under "individual
flexibility agreements” that enable an employer ancemployee to vary the terms of
the relevant award or enterprise agreement to meet the needs of their situation. This
kind of agreement is also subject to the better off overall test. In addition, it is open to
any employer to enter into a contract toy paore than the rates prescribed in the
relevant award or collective agreement. Over the years some employers have simply
paid an extra amount over the current wage rate, without the complications of statutory
agreements or common law contracts.

336. The bargining sector of the labour market is varied and the extra benefits accruing to
workers may be marginal or substantial, depending on a myriad of facins.
Australian Councilb f Tr ade Uni ondsatwebnpil togy eetsa twh
union collectve agreement earn @verage $100 a week more than othenp | oy ee s 0 ;
see http://www.australianunions.org.au/why_join

The bargaining system and economic flexibility

337. The distinction between safety net entitlements and negotiated entitlements is an
importantdistinction when considering responses to changing economic circumstances,
either in the economy as a whole or in sectors of it. The response to changing business
conditions anathanges in the supply and demand for labour is essentialy a function of
the bargaining sedor. Safety net wages are not intended to be affeded by the business
cycle in the way that bargained rates are. It is thebargaining system which provides
the oppatunity for making arrangements that can minimise the impad of an

eanomic downturn and provide fothe changing operational needs of the firm.

C. THE NMW: THE FOUNDATION OF THE WAGE SETTING SYSTEM
338. This book gives particular attention to changes in the NMW, which came into operation
in 2010 under thd-air Work Actas the successor to the Federal Minimum Wage
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(FMW). The FMW was set first set in 1997 by a decision in the AlfSafety Net

Reviewi Wages- April 1997 case (Safety Net Review Case 1997) "to determine a
minimum wage (to be called 'the federal minimunge/afor fulktime adult employees

of $359.40 per week and, for junior, ptime and casual employees, of a proportionate
amount o; (1997) 71 IR 1, 189. 't was dec
FMW. There was no legislative requirement do this. In effect, the decision
reintroduced the Basic Wage of past years. The FMW was an incidental, though very
important, aspect of the award system. It did not operate outside the award system as a
general entittlement of workers.

339. The FMW was deat the same rate as the C14 classification rate iM#tal Industry
Award 1984 The C14 rate was the lowest rate in this award and operated as a
transitional rate over the first three months of employment, after which workers moved
to the C13 wage rat Importantly, the setting of the FMW did not involve any
investigation into the adequacy of the C14 rate. Since 1997 the FMW and the NMW
have increased at the same rate (by either a percentage or money amount) as the lower
paid award rates, with thefett that the relativity between the NMW and the lower end
of the award classification scale has remained the same (at the C14 level) or very close
to it. The FMW/NMW has been increased in lockstep with lower paid award
classifications. Decisions were deabout award wage increases and the FMW/NMW
was adjusted accordingly.

340. The Fair Work Actprovides a very different process for the setting of the NMW. The
legislation establishes the NMW as a right independent of the award system, but
operating on the award system and on agreements made under the legislation. It
operates as a general riglitworkers within and outside and the award system. Having
assessed the NMW, the FWC must take it into account in setting award rates. This is
very significant in our consideration of the level of, and the adjustments to, the NMW.
The clear intention athe legislation is that award rates are to be based on a separately
assessed NMW and, it follows, that the NMW is not to be constrained by existing award
rates.

341. Despite these new provisions introduced in 2010, the earlier decisions und&irthe
Work Act showthat the earlier practice continued and the NMW was treated as ancillary
to, or dependent upon, award rates of pay and the relativities within the awards. For

example, in response to claims for greater increases in the NMW than those in awards
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(for the purpose of progressively raising the NMW, with consequential adjustments in
the award rates that would be overtaken by the adjusted NM&/[;WC has stated:

"[45] The nationalminimumwageis currentlysetat the minimumwagefor the
C14 classificaton. We have not been persuadedto depart from that
relationship.” June 2013 decision)

342. The proper process under thair Work Acthad been reversed, with the effect that the
basic question regarding the adequacy of the NMW was not subjected to scrutiny.
ACCER raised this matter as an issue of law in the Annual Wage Reviews 612013
and 201415 and each time made submissions baseithe material that is set out in the
following paragraphs. The FWC did not respond to the submissions in its June 2014
decision, but did so in th&nnual Wage Review 2014, Decision[2015] FWCFB
3500 (June 2015 decision). It concluded:

A éaspartot he deci si on making process in an
Panel must first form a view about the rate of the NMW it proposes to set in the
review (taking into account the statutory considerations relevant to that discrete
task) and then take thatgposed NMW rate into account (along with the other
relevant statutory considerations) in exercising its powers to set, vary or revoke
modern award mini mum wage rates. o0 (Para
343. As we showin Chapter 1Dandin section F below,the FWC's decisions in 2015 and
2016to awardthe same increasese contrary to this distinction.
Relevant provisions of theair Work Act
344. To explain this important issueis necessary to refer to the basic provisions applying
to the setting of the NMvénd award wage rates. One of the stated objects &faihe
Work Acti s Aensuring a guaranteed safety ne
minimum terms and conditions through the National Employment Standards, modern
awards and national minimum wagelers"; see section 3(b).
345. There are two specific objectives in the legislation regarding the setting of wages and
award provisions. First, the minimum wages objective in section 284(1), which deals
with the setting of minimum wage orders and, by the semwh section 284(2),
adjustments in award wage rates. Section 284(1) provides:

AThe FWC must establish and maintain a
taking into account:

(a) the performance and competitiveness of the national economy, including
productivty, business competitiveness and viability, inflation and
employment growth; and

(b) promoting social inclusion through increased workforce participation; and

(c) relative living standards and the needs of the low paid; and
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(d)
(€)

This i

the principle of equal remuneratiorfwork of equal or comparable
value; and
providing a comprehensive range of fair minimum wages to junior
employees, employees to whom training arrangements apply and
employees with a disability.

s theminimum wages objectiVéltalics in original)

346. Section 284(2) provides that the minimum wages objective applies to the minimum

347.

wages provisions (in Part@ and the setting, varying or revoking award minimum

wages (in Part-3).

The second specific objective in the legislation is found in therierite be applied in

awardmaki

ng. Section 134 (1) covers, among other matters, setting, varying or

revoking modern award minimum wages and provides a wider range of matters to be

taken into account:

"The

FWC must ensure that modern awards, together tiéh National

Employment Standards, provide a fair and relevant minimum safety net of terms
and conditions, taking into account:

(a)
(b)
()

(d)
(da)

(e)
(f)

()

(h)

This i

relative living standards and the needs of the low paid; and
the need to encourage collective bargaining; and
the need to mmote social inclusion through increased workforce
participation; and
the need to promote flexible modern work practices and the efficient and
productive performance of work; and
the need to provide additional remuneration for:
() employees working\artime; or
(i) employees working unsocial, irregular or unpredictable hours; or
(i) employees working on weekends or public holidays; or
(iv) employees working shifts; and
the principle of equal remuneration for work of equal or cawrpa
value; and
the likely impact of any exercise of modern award powers on business,
including on productivity, employment costs and the regulatory burden;
and
the need to ensure a simple, easy to understand, stable and sustainable
modern award system for Australia thratoids unnecessary overlap of
modern awards; and
the likely impact of any exercise of modern award powers on employment
growth, inflation and the sustainability, performance and competitiveness
of the national economy.

s themodern awards objectiVéltalics in original)

348. Section 139 sets out the terms that may be included in an award. Minimum wages are

set under section 139(1)(a), which enables the making of terms regarding:

"minimum wages (including wage rates for junior employees, employees with a

disab

ility and employees to whom training arrangements apply), and:
(i) skill-based classifications and career structures; and
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(i) incentivebased payments, piece rates and bonuses;"

349. Section 285(2) and (3) deal with the annual wage review:

"(2) In an annual wage review, the FWC:
(@) must review:
()  modern award minimum wages; and
(i)  the national minimum wage order; and
(b) may make one or more determinations varying modern awards to set,
vary or revoke modern award minimum wages; and
(c) must make a nationatinimum wage order.
(3) In exercising its power in an annual wage review to make determinations
referred to in paragraph (2)(b), the FWC must take into account the rate of the
national minimum wage that it proposes to set in the review."

350. Therefore, beforesetting award rates of pay the FWC has to have decided on the
amount that it proposes to set for the NMW. The minimum wage order is the
fundamental instrument in the new scheme. Section 135(2) provides further direction
on the relationship between th&/M/ and award wage rates:

"In exercising its powers under this Part to set, vary or revoke modern award
minimum wages, the FWC must take into account the rate of the national
minimum wage as currently set in a national minimum wage order."

351. This means thaht NMW is to be the base upon which minimum award wages are to
be set. The legislation does not specifically say that no award rate may be less than the
NMW, but it is inconceivable that an award rate would be set at less than the NMW
given these provisits.

352. Section 294 (1) provides that a national minimwage order rhust set the national
minimum wage" and "must set special national minimum wages for all
award/agreement free" junior employees, employees to whom training arrangements
apply and employees with a disability. In regard to employees not covered by those
special wage rates, section 294(3) provides that the NMW applies to "all
award/agreement free employees”. The agreements referred to in these provisions are
enterprise agreements made under the legislation. The NMW has an operation on those
agreements by sue of section 206 which provides thhe base rate of pay under an
enterprise agreement must not be less than the lowest modern award rate or the national
minimum wage order rate and provides for their operation in the event that the
agreement fails toomply with the section.

353. In summary: the NMW, and special national minimum wages, directly apply to those

not covered by an award or agreement; for those covered by an award, the requirements
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of sections 285(3) and 135(3) ensure that an employee canmptibéess than the
NMW; and for those covered by an enterprise agreement the provisions of section 206
ensure that an employee cannot be paid less than the NMW.

The May 201@lecisionon the setting of the NMW and award wages

354. The FWC returned to theeparate functions of the NMW and award wage rates in the
May 2016 decision:

"[125] The minimum wages objective and the object of the Act apply to the
review and making of a NMW orderBut the modern awards objectivenst
relevant to the review and makj of a NMW ordef. (Footnotes omitted)

355. The footnotes to each of these sentences explain the basis of the conclusion. In order,
they are:

"This follows from the fact that the minimum wages objective applies to the
performance or exercise of the Commissicn f uncti o®$ ofuheder P
Act (s.284(2)(a)) and the review and making of a national minimum wage order is

one of the Commi ssi on6d EBhe dbjeatsoot thecAntsre und er
also relevant to the performance or exercise of this functi®78% a point to

which we shall return shortly.

"See s.134(2) of the Act. The review and making of a national minimum wage

order does not involve the performance
award powers and hence the modern awards objdutiseno application to that
function!

356. The following paragraphs are introduced by an issue concerning the relevance to
collective bargaining in setting the NMW

"[126] Unlike the modern awards objective, the minimum wages objective makes

no express referene to At he need t o encour age
(s.134(1)(b)). However, as the Panel observed in thei2G1Review decision,

the fact that the minimum wages objective does not require the Panel to take this
consideration into account does not make Imddference, in practice, to the

Panel 6s task. This is so because the P
object of the Act and one of the stated means by which the object of the Act is
given effect i's Athrough aniemplbasigai a

(s.3(f)). While not expressed in the same terms as in the modern awards objective,
it is plain from s.3(f) and a reading of the Act as a whole that one of the purposes
of the Act is to encourage collective bargaining. It is appropriatievik take that
legislative purpose into account in setting the NMW rate.

[127] The making of a NMW order and the review and variation of modern award
minimum wages are separate but related functions. They are related because
s.285(2) provides that in epatsing its powers to set, vary or revoke modern
award minimum wages, the Panel Amust t a
minimum wage that ijproposes o set in the Review.oO
[128] It follows that as part of the decision making process in an AVéRPHnel

must first form a view about the rate of the NMW it proposes to set in that AWR
(taking into account the statutory considerations relevant to that discrete task) and
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then take the proposed NMW rate into account (along with the other relevant
statubry considerations) in exercising its powers to set, vary or revoke modern
award minimum wage rates.
[129] This does not suggest some sort of bifurcated process whereby the Panel
first makesa NMW order (which includes setting the NMW), before turning its
mind to exercising its review powers to set, vary or revoke modern award
minimum wage rates.
[130] As part of the AWR, the Panel considers both the setting of the NMW rate
and whether to makany variation determinations in respect of modern award
minimum wages. Each of these tasks is undertaken by reference to the particular
statutory criteria applicable to each functlo(Emphasis in original, footnote
omitted)

357. These passages recognise that the setting of the NMW and award rates are separate

functions involving separate statutory considerations. They recognise that, although the
proposed NMW is to be determined before award rates are determined, there is no
requrement fora bifurcated process that completes the inquiry into the NMW before
engaging in the issues associated with awambsraEach is undertaken in the annual
wage eview, but each function to be undertakgnreference to the particular statutory
criteria applicable to each functionParagraphl26 also accepts that the collective
bargaining may occur on the basis of the NMW alone, without award coverage. That
being so, award consideratiommarticularly award relativitieshould not constrain the
setting of the NMW

358. That there was aitlentical outcome ithe separate functions the two decisions since
the FWC accepted this distincti@uggestdhat the statory distinction has not been
observed and that theo processes havebeen conflated witthe decisions being made
on the basis of the wages relativitipslicy, which is a consideration not mentioned in
the statutory considerations and, whatever may be its pateperation in award rates,
is irrelevant and contrary to the setting of the WM

359. The proper application of the new scheme for the setting of the NMW has consequences
for the setting of award wage rates. ACCI
transition to a fair and sufficient NMW, annual increases in the NMW shouldelageg
than those set for award classifications. In some awards there are classifications and
wage rates thatra equal to or close to the NMW#o that, unless further action is taken
in respect of them, those award rates would be overtaken or their shangn the
NMW will be reduced. This would be a matter to be considered by the FWC once it
had decided on the i ncrease i n the NMW.
consequential adjustments being made to award rates, rather than lower paid work
classificaions being made redundant by being overtaken by an adjusted NMW.
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D. THE SUPPORT FOR FAMILIES IN MINIMUM WAGE DECISIONS

360. In its June 2014 Annual Wage Review decision the FWC decided that the
"appropriatereferencehouseholdfor the purposesof setting minimum wagesis the
single personhousehold”; Annual Wage Review 201314, Decision [2014] FWCFB
3500 (June 2014 decisiondt paragraph88,365and373.

361. This wasthe first time in more than a centuryof minimum wagesettingin Australia
that an industrial tribunal had decidedthat minimum wages should be set on that
basis, thereby excluding considerationsof the needsof the low paidwith family
responsibilities.For more than a century Australian minimum wage decisions had taken
into account the circumstances of workers with family responsibilittdh e F WCO s
decision was inconsistent with the living wage principle and recognised human rights.

362. The first of thethree paragraphs on this aspect in the June 2014 decision states:

A [ 384 note that a number of the proposed changesto tax-transfer
paymentsannouncedn the2014 15 Budgetwill particularlyimpactonfamilies,
ratherthan individuals. The appropriatereferencehouseholdfor the purposes

of setting minimum wagesis the single person household,rather than the
couplehouseholdwith children. For this reason,it should not be assumed

that the tax-transfer paymentsannouncedn the Budgetwill automaticallybe

taken into accountin determiningthe level of theincreasein nexty ear 0 s
Review. 0

363. This passagevas reproducecht paragrapt865 in the contextof a discussiorof taxes
and transfersand the proposedchangesin the May 2014 Budget. The FWC was
saying that, despite their potential impact on families, they were not relevant because
wages were being set on the basis of the single person household.

364. In the third passageconcerningthe single personcriterion, the FWC referredto the
written submission ofhe AustralianCouncilof SocialServicefACOSS):

"[373] We note also that ACOSS adoptedthe position that the appropriate
reference household for the purposesof setting minimum wages is the
single person household [footnote] rather than couple households with

children.This is alsoourview."

365. The footnotein this passagas "ACOSSsubmissionat p. 6". However,the ACOSS
positionwasnot asit was describedoy the FWC. The relevant passageare:

"Decisions on the level of minimum wages should be informed by
0 b e n ¢ hestanat&gidl the costof attainingad d e dasiclti vi ng st anda
for asingleadult accordingo contemporarAustralianstandards.

The combinedeffect of the minimum wageand family paymentson the extent
of poverty among families should also be taken into accountin setting
minimum wages."(ACOSSsubmissiorpage6, emphasisadded.)
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366. The single person benchmark proposed by ACOSS is qualified by the requirement that
families not be left in poverty. It wasqualified single person criterion with a very
I mportant qualification. It was very dif
decision.

367. The ACOSS submission has its origins in B&fety Net ReviewWagesApril 1997
(Safety Net Review Case 19973997) 70 IR 1, where ACOSS had put similar
submissions and Vice President Ross (as he then was) adopted them in his dissenting
decision. However, the single person criterion adopted by the FWC in 2014 was not
qualified by the protection of families from poverty.

368. In 2015 ACCER argued that the single person criterion is contrary to law and that the
FWC is required to take into account the relative living standards and needs of workers
with family responsibilities. ACCEROs sut
of this chapter.

369, ACCEROGs submissions on the single person &
to ACCEROGSsS submissions the FWC simply st
account relative living standards and the needs of the low paid withbuni t at i ono;
June 2015 decision, paragraphs 140 to 143. There was no analysis of the issues raised
by ACCER and there was no explanation of the basis for the statements made in 2014.

This effectively disposed of the single person household benchh@nwas articulated

in the June 2014 decision: the FWC has accepted that it has to take into account the
needs of workers with family responsibilities and that it would be contrary tBdine

Work Actnot to do so.

370. The FWC did, however, find that the gla person household had utility as the
Astarting pointo for wage reviews. 't was

fiThe Panel reaffirms its position that the appropriate reference household for

the purposes of setting minimum wages ssmgleperson household rather than

the couple household with children, for the reasons given by ACOSS. By
appropriate, we mean that the single adult provides the starting point for our
assessment of relative living standards and needs. We also contadige re

living standards and needs of other types of families, including simgpene

families. We routinely examine the circumstances of different family types,
including their equivalent disposable income relative to measures such as a
poverty ineandie si tuation of families who ear
While we pay particular attention to the impact of our decision on the needs of
low-paid single adults, we also note and take into account the combined effects

of changes in minimum wages ane tiaxtransfer system on the needs of other

low-paid household types, including h@ wi t h dependent chil
2015 decision,@pr agr aph 337. The footnote read
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and 8.3 of the Stati st i claasthRRapebwheno . Th
referring to its minimum wage cases.)

371. The reasons given by ACOSS, which are referred to in the first sentence, are
reproduced in paragraph 338 of the June 2015 decision. The same points were made by
ACOSS in its 2014 submission, buére not put in a way that permitted the setting of a
minimum wage that would leave families in poverty. They were the basis of the
ACOSS support for the qualified single person benchmark, which would seek to protect
families against poverty.

372. ACCERhadopposed ACOSSO6s view when put in pre
inconsistent with human rights and has the practical effect of leaving families on the
poverty line If the wages systemmerely protected families from falling into poverty
after takinginto account the existing level of government funding to family incomes,
then a decent standard of living would be beyond the most vulnerable workers and their
families. Government funding for family support has never been, and never will be,
based on th objective of bringing wagdependent families up to a decent standard of
living. That is the task of the minimum wage system.

373. The important issue arising from paragraphs 337 and 338 of the June 2015 decision is
whether the attention that the FWC progbs® give to the single person household was
operational, i.e. an initial step to assist in the broader investigatory processes, or was the
basis of the kind of qualified single person wage proposed by ACOSS. Did the FWC
move from an unqualified to a quiédd single person benchmark? We return to this
il ssue in section F, below, when discussing

TheSafetyNetReviewCase, 1997

374. To better understand the origins of the ACOSS position we need to return to the
introduction of the FMW in Safety Net Review Case, 1997. This wasethe first
wage review following substantial changes to the national employment legislation.

1996 tre Industrial RelationsAct 1988was amended in a variety of ways and renamed
the Workplace Relations Act 1996. The most contentious of these changes was the
introduction ofdetailed collective and individual bargainipgovisions which enabled
employers ad their workers to modify, subject to limits, prescribed award conditions.
Therewas also a significant changein the regulationof the minimum wage setting
processalthoughit wasbroadlyconsistenwith customand practice.

375. The newbargaining systemoperatedon a fi s a fnesttojoaward provisions. The

new wage setting provisionsere similar to those nowin the Fair Work Act2009
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Section88B(2) thenprovidedthatthe AIRC:

i € mu ensurethat a safety net of fair minimum wages and conditions
of employmenis establishedndmaintainedhavingregardto thefollowing:

(a) the need to provide fair minimum standardsfor employeesin the
context of living standardsgenerally prevailing in the Australian
community;

(b) economicfactors,including levels of productivity and inflation, and the
desirabilityof attaininga high level ofemployment;

(c) whenadjustingthe safetynet,theneedsof thelowp ai d . 0

376. The Safety Net Review Casel997 introduced the FMW, although it was not
required by, or evenmentioned in, théegislation. The members of the AIRC were
agreed in their decision to introduce the FMW, but were not unanimous on how it
should be set and the level at which it should be set.

377. There was substantial discussionthe majority and dissentingdecisions regarding
the submissionson behalf of ACOSS, which proposedanfii nt e@p @it @@c h 0
the protectionof the relativeliving standardof the lowpaid. It submitted:

A [ Iwbputd be inappropriateto use a family with children as the primary

benchmarkfor a 6 | i wiarmggnbthe 1990s. Rather, the above evidence
suggeststhat it should be primarily designedto provide an adequatestandard
of living for a single adult without children. However, considerationshould
also be given to the impactof the 6 | i wia g gaim, in conjunctionwith

income support paymentsand tax concessionspn low income families with

c hi | dQuetedin 3997) 70 IR, 1, a46,emphasisn theoriginal)

Themajority decisionin 1997

378. In its considerationof the meaningand scopeof i t meedsof thelow pai d o,
the majority referred to the "formidable problems" in estimating needsin the
diversity of circumstancesn which low paid workers live. This led them to the
conclusion that a benchmarkapproachwas impracticable. They thought it was
undesirablen t identify any family unit as appropriatefor a b e n ¢ h naadrdikd 0
not acceptthe single person test for the setting fowage rates(page 52). The
majority heldthatt he | egi s | at i thedesdsofrthe lbvepraci e t
not a referenceto the living costsof low paid workers.They took the view that
i neesthalldbe i c 0 n sdmplyasah adjunctto 6 | @ & iwithdut any further
attemptto specifyor quantifyt h e (se@pages51-3). This meant,in effect, thatthe
| e gi s Irederencetn the needsof the low paid was regardedas the needto
protect the relative position of low paid workers in the new wages system.
Significantly, this view was notrepeatedn subsequentecisionswherefi n e ewgrs 0

treatedasrelatingto thecostsof living.
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RossV P d@issent in 1997

379. Vice President Ro&s dissent included a lengthyconsiderationof the ACOSS
submissionsFor presenpurposeshe consideratiorfalls into two parts.

380. The first concernsthe standardof living to be attained through the minimum
wage. ACOSS arguedthat the single adult living alone shouldbe fi a btd atain a
standardof living that would be generallyregardedas 6 d e c kg the Australian
communityand can participatefully in the life of thec o mmu n(Rossy®, page
126). The Henderson Poverty Line (HPL) was rejected fi a she primary
benchmarkfor setting minimum wage rates, as the community expectsfull-time
wages, togetherwith income support payments,where appropriate,to provide a
standardof living significantlyaboved p o v £ e v jpRibss WP, pagel28. He went
on tosay:

A Ho w elvagreewith the submissionby ACOSS that as the proportion of
wage earning families with children that is actually living in poverty has
increasedin recent years there is a role for the HPL or similar poverty
benchmarkin checking whether minimum wages, together with income
support payments, are at least sufficient to prevent poverty in these
h o us e h(Rabetl28). o

381. RossVP rejectedthe HPL asthe referencepoint for the level of incomeappropriate
for a single person, adopting insteadthe iconsensuéli nbpsedoe r t vy
researchundertakerby the SocialPolicy ResearctCentre(SPRC)at the University of
New South Wales in 1989 and published in 1992. Applying that researchhe
concludedthat i p e r snaployedat or below the rate prescribedor classification
level C7 in the Metal Industry Award 19841 Part| (i.e. $503.80per week) are
below the consensualpoverty lined  ( pl3lgitalics in original). Later the Vice
Presidenstated:

i | my view the minimum safety net wage should, over time, and consistent
with prevailing economic conditions, be increasedto the level of the
consensual poverty line with consequentadjustmentsthrough the award
structureto retain existingr e | a t i(Pageli71,itligs.incriginal)

382. The consensuapoverty line at this timewas well above the rate adoptedby the
majority for the FMW: $530.80perweekcomparedo $359.40 peweek. Ross VP
proposed that this very substantial gap, $171.40 per week in 1997, be closed over time.
The current difference between the two award rates, which are now in the
Manufacturing and Associated Industries and Occupations Awiaré$181.90 per
week: $&4.60 per week compared to the C14/NMW rate of $672.70 per waek.
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extra increase in the FMW as a result of -®veluation of needs would have required
either the adjustment of award rates in order to maintain established relativities or some
low paidaward classifications would have been overtaken and made redundant by the
adjusted FMW. The Vice President'proposalfor implementationover time, with
consequentiakthangesin award rates to retain existing relativitiess significant.
Thisisthesam ki nd of process that is now raise
in the NMW to address poverty in wagdependent families.

383. The secom relevart aspet of Ros V Psddecision conceris the protection to be
afforded to families In further referene to the ACOSS submissions ard its
Ai nt éagp mrt cdRoss VB notethat:

“[Under the ACOSS] approach,wage regulation would be basedon more
explicit objectivesandtargetswhich aredesigned:

1 primarily, to provide a decent standard of living, significantly
abovepovertylevels, fora singleadultwith nochildren;

i atthe sametime, along with the incomesupportsystemto ensurethat
low wage earning families with children are at least lifted out of
poverty;....

In my opinion the integrated approach proposed by ACOSS is an
appropriate way of conceptualisingthe relationship between the award
safety net and the broadersocial safetyn e t(Pagel43,italicsin original)

384. Ross VP addedthe observationthat i o rcensequencef the relationshipbetween
thesetwo conceptsis that adjustmentsn the social safetynet may have a bearing
on the determinationof the level of the awardsafetyn e {pagel143). Changesn
the social safety net would includechangesin family transfersand taxation rates.
This meansthat a budgetarychangemight increaseor reducethe work to be done
by the wagepacketin the supportof families.

385. The Vice P r e s i summatry6fshis conclusionson the social safety net includes
the following:

A T hobjective of the award safety net should be to primarily provide a
decentstandardof living, significantly abovepovertylevels, for a single adult
with no children. At the sametime, alongwith the social securitysafetynet,
the award systemshould ensurethat low wage earningfamilies with children
are at leastlifted out ofpoverty 0 (1R7aemqehasisdded)

386. Thesecondsentencef thisformulationwascritical to theintegratedapproacho wage
setting and demonstratedhat a single personrate would not be setin a way that
would have families in poverty. The position of low income families and their
protectionwas a major concernof RossVP. It is evident in the passage quoted
ear | i er , whagreetith thescodmissioeby ACO$Sthatasthe proportion
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of wage earning families with children that is actually living in poverty has
increasedn recenty ear so (at page 128 of the report
in thefollowing passages:

A L oimcome can lead to a substantialreductionin equality of opportunity
for large numbersof people.Thereis strongevidencethat both health status
and educational attainment is influenced by sociceconomic status, with

children in low income families more likely to have lower educational
outcomes,and with people on lower incomes more likely to experience
serious health problems. Given the importance of both health status and
educationalattainmentin influencingap e r seazan@rscfuture,theimpactof

growing up in a low income family can be a substantialcompoundingof

disadvantagén the longert e r (Ragesl40-1)

A lagree [with Bishop Challen of the Brotherhood of St Laurence] that
wage fixation in Australiahasreacheda ¢ f drrtiher o a Weécanallow the
living standardof low paid workersand their families to drift further below
communitystandardsor we cansetclearobjectivesfor maintainandimproving
t h e (Rage187)

i | we are to begin to addressthe problemsconfrontinglow paid employees
and the widening gap betweenawardand marketwageswe mustdo more than
simply maintain the real wagesof the low paid. Such a responsesimply

preserveghe statusquo. A statusquo in which incomeinequalityis increasing
and many low paid workers and their families have to go without food or

clothing,is neitherfair norac cept abl18® . 6 ( Page

387. Thesethreeparagraphshowthatit wasintendedthat the qualified single persontest
would not permithe settingof aminimumwagethat would leaveut of consideration
the needs of the low paid with family responsibilities and the need to protect them
against poverty.

388. We agree with the views expressed by Ross VP in these paragraphs. Unfortunately for
the low paid, his fears have been realised thedposition has worsened over the 20
years since the FMW was introduced:

1 living standards have drifted below community standards;

1 there are no clear objectives in recent wage decisions;

1 inequality has increased; and

1 childhood poverty, with all its dmage to personal development and future
prospects, has increased.

389. With those considerations for a the operation of a wage setting system that protects
families against poverty, we turn to a review of the national wage setting cases up to the
commencementfahe Fair Work Act 2009

AIRC caes1998to 2005
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390.

391.

392.

393.

The disent of Ross VP n 1997 was the last disseh in national wage setting
dedsions. h the period between 1997 and 2006 (after which the AIRC lostits
capady to set minimum wages)the Al R CRafety Net Review decisionswere
unanimousdecisions.Subsequendecisionsdy the AFPCand theFWC have alsdeen
unanimous.

The Safety Net Review Case, 1998 presidedover by a new President, Justice
Giudice, notedthatin the previousyear the tribunalhad i d e ¢ hotite establisha
federal minimum wage by referenceto a defined benchmarkof needsand not to
undertakean inquiry [suggested by ACOSSio develop a benchmarkof wage
a d e g u(BrmtyQd998at Chapter9.3) and refusedto departfrom that approach.
However, the AIRC implicitly rejectedthe majority view in 1997 regardingthe
meaning of the term A t meedsof the low p a i dhis.is apparentfrom the
recitationof submissionsand the A 1 R Ccorglusionsin Chapter7 of its decision,
entitted 1 N e eaddsthe low p a i @he living costs of thdow paid were treated as
needsof the low paid It was a remarkabl e change
obligation.

It should be noted that the term "benchmarks"was used in two ways: as a
defined household such as a single personor fifamily of f o ubenchmark,and as
a benchmarlof wage adequacguchasthepovertyline.

The financial position of families was part of the AIRC's considerations from 1998.
Over the periodto 2005 the impact of the tax-transfersystemwas part of the safety
net review processand changesin the impact of thesocial wage on families were
taken into accountby the AIRC. Safetynetincreasesvere seenas providing for the
needsof low paid workers and their families, along with the social wage. For
examplejn May 2002 the AIRC said:

f[144] It appearsto us that there is general agreementamongstthe major
parties that minimum award wagesand the social wage are complementary
and inter-relatedmechanisms$or addressinghe needsf thelow paid.

[145] Inevitably the wages system interacts with both the social security
and taxation systems.Safety net adjustmentswill be, to a certain extent,
offset by highertaxesand/orlower socialsecuritypayments. . .

[147] We agreewith the propositionthat thetax-transfersystemcan provide
more targetech s s i s (Safetyd\eReviewCase, 2002PrintPR002002)

394. In 2003 ACOSS and ACCE#&skedthe AIRC to establislaninquiry into theneedsof

the low paid. (ACOSS had made similar requests on previous wage reviews without
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any success.) he proposal wasnot supportedby any party to the proceedings.
Under the legal framework at the time, ACOSS and ACCER were interveners, not
parties,in various industrial disputesbetweenemployersand unionsaboutminimum

wages and the wage review was an arbitration of those dispites.AIRC rejected
the claimsfor aninquiry:

f[221] We have given consideratiorto the proposalsby ACCER and ACOSS
that the Commissionconductan inquiry into the needsof the low paid in
order to ascertainan appropriatebenchmarkfor the adequacyof the federal
minimum wage, but we have decidednot to take this course.We note that
the call for an inquiry of the type proposedby ACCER and ACOSSwas not
supportedoy any partyin theproceedings.

[222] Our rejection of the proposalsfor an inquiry should not be taken as
a rejectionof the utility of empirically determined'benchmarks"such as the
povertyline. Indeed,it seemdo us thatthe useof suchmeasuress relevantto

an assessmerdf the needsof the low paid. In this contextwe alsonotethatin

their oral submissionsACCER arguedthat the Commissionmust ensurethe
minimum ratesit sets(and in particular the federal minimum wage) do not

fall below the poverty line. It was put that this task involved determining
guestionssuch as "what are needswho are the low paid, whatis the poverty
line, what is living in poverty and how does the federal minimum wage
compareto the povertyline?" We acknowledgehe relevanceof the questions
posedby ACCER andwould be assistedby submissionsand materialdirected
to them. As we have already noted empirical studies dealing with these
matters would be of more assistanceto the Commissionin addressinghe
specific mattersmentionedin the Act than the type of illustrative evidence
adducedby the ACTU in these proceedings.There is no impediment to

ACOSS and ACCER, or any other party, bringing forward such material in

any future safety net review. It is not, however, desirable for the
Commissionto establisha separateinquiry for that purpose particularly in

view of the absenceof any supportfor the proposalfrom anyother partyor

intervener.” Safety NeReviewCase, 2003PrintPR002003)

395. The questionsnoted in thispassage halleen posedy Mr Costigan QC, counsel for
ACCER, whohadsaid:

A Weayin orderto satisfyits statutoryobligationto haveregardto the needs
of the low paid the Commissionmust ensurethat the minimum ratesit sets,
most particularthe Federalminimum wage,do not fall below the povertyline.
And we would saysimply, andstressthatit is a fundamentaheedof the low
paid notto live below the povertyline. Now, in onesensethatis a statement
that is easily made,but thereare a number ofcomplexissuesinvolved in it.
Thereis a question of determining,what are needs,who are the low paid,
what is the poverty line, what is living in poverty, and how doesthe federal
minimum wage compareto the povertyl i n €farscript, 1 April 2003,
PN694.)

396. In the Safety Net Review Case, 208dbmissiondiad a more specificfocuson needs

becausethe Australian Council of Trade Unions (ACTWad commissioned
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substantiabudgetstandardsesearciHrom the Social Policy Research Cent&PRC)
at the University of New South Wale®gardingthe living costsof low paid
workers and their families. The SPRC data on the living costs of families
included single breadwinnercouple families with two children. The relevanceof
this material was contestedby the Australian Chamberof Commerceand Industry
(ACCI), which pointedto thenumberof dualincomefamilies. The AIRC stated:

f[275] One of ACCI's criticisms of the SPRC budget standardsrelates to
the allegedlyunrepresentativaature of the "householdtypes" utilised by the
ACTU for the purposeof comparisonwith the SPRC budget standards.In
particular, ACCI notedthat lessthana quarterof couplefamilies havea single
wage earner "the only scenario the ACTU brings forward to the
Commission" It submitted that "this selective approach renders [the
ACTU's] material unrepresentative" We do not acceptthe premiseimplicit in
that submission, namely, that only dual income couples are relevant in
connectionwith any considerationof budget standardsWhilst a significant
proportionof Australianfamilies continueto rely upon a single wage as their
sole sourceof income, the needsof single income families will continue to
be relevant in connectionwith a considerationof the needsof the low
p ai (bafailyNet ReviewCase,2004 PR002004italics in original)

397. The connectionbetweenpoverty lines and the needsof the low paid were addressed
in the 2004decisionin thefollowing terms:

"[287] The Act makesno referenceto a "poverty line" but ratherfocuseson

the issueof the needsof the low paid. To the extentthat the povertyline is a

relevantconsiderationACCI notedthat the conceptremains’highly contested”
and submittedthat this precludesit as a measureto guide the Commission's
action. The evidence before the Commissionin the presentapplication is

inconclusive. However,we do not acceptthat the Commissioncould not rely

upon a poverty line as a tool to assistit in determiningthe needsof the

low paid if it had probative evidencéy which a poverty line could be

accuratelydentified.” (SafetyNet ReviewCase, 2004 PR002004)

398. In the Safety Net Review Case, 2005 there was a continuation of the
consideration of families, again without any benchmarkfamily or families, and
account taken of changestire incometax andtax transfersystem:

A [ 3 BV8 dlso acknowledgethat someof the changedo the incometax and
tax transfer systemidentified by AiG [the Australian Industry Group] have
had a beneficial impact on the disposable income of some low-paid
employeesWe havetakenthesechangesnto accountin decidingthe amount
of the safetyneta dj ust me nt éith@Ga rcsiilsmigsierwd havenot
taken a mechanistic approachto this issue. Rather, the social safety net
changes have formed part of the broad exercise of judgment we have
undertakento determinethe quantumof the safetynetadjustment . ((Safety
Net ReviewCase, 2005 PR002005,emphasisadded)

Work Choicesandthe AFPC, 20062009
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399.

400.

401.

402.

403.

404.

The Work Choicesamendment®f late 2005 introduceda different statutorybasis
for settingwages.The AFPC was not obliged to take into accountrelative living

standardsand the needsof the low paid, but it was requiredto i h aregardto ...
providing asafety netfort h e | o(sectipnd@3(cd.o

In its 2006decisionthe AFPC concluded:

A T hiecome support and family assistancesafety net, and its continued
improvementover recentyears, allows people with family responsibilitiego

rely solely on a single wage to support their f a mi | (Wage sedting
DecisionNo. 2/2006 page96.)

That conclusionwas partly basedon a calculation that, at July 2006the single
breadwinnerfamily of four was 31% abovethe HendersonPoverty Line(HPL) for
that kind of family. Significantly, the margin that the single worker had over his or
her HPL was also 31%. The AFPC returnedto the position of working familiesin
thefollowingy e adedisson:

A Co nt impravendentsover many yearsin the extent and coverage of
incometransfersfor working families have resultedin families now having
disposablancomeswell in excessof relevantH P L s (Wage settingDecision
No. 3/2007 page70.)

The AFPC took into account thposition and needs of workers with family
responsibilities. However, the 2006 conclusion that the family of four could live on a
single wage was based on an erroneous inclusion in estimated family income.

The A F P Caéssessmenbf the disposableincome of the single breadwinner
family of two adults and two children was based on the inclusion of the
unemploymentbenefit, the Newstart allowance, that was payable to the second
parentonly if he or shesoughtpaid employment. A parentwho choosedo stay at
hometo carefor the childrenwas not entitledto thatbenefit, i.e. the second parent
would have to seek a job to achieve the standard of living described by the AFPC and
take employment if it became available. The inclusion of the Newstart allowance was
inconsistent with the assessment that families could rely solely on single wage; and
inconsistent with the objective of enabling workers witimily responsibilitiesto

rely solely on a single wage to supporttheir families.

Following A C C E Rsabsnissionsn 2007and 2008 regardingthe inclusion of the
Newstartallowance,a separatecalculationin respectof this family, asat December

2007, was madein the 2008 decision: Wage settingDecision and Reasonsfor
Decision, July 2008 Table 4.4. The difference betweenthe two calculations,i.e.

with and without the Newstartallowance,was substantial.ln a FMW-dependent

121



householdhe differencewas $98.96 per week. Ratherthan this family being 22%
above the HPL (which was calculatedon the basisof the unemploymentbenefit)
the family with the stayathomeparentwasonly 8% abovethe HPL. The substantial
decline in income (including the Newstart allowanfrey, July 2006 to December
2007,from 31%to 22%,wasunremarked.

405. The optimistic assessments bthe AFPC in 2006 and 2007 were not only
underminedby the improperinclusionof the Newstartallowance, but alsoby the
decline of minimum wages relative to the rising HPLs. In its final decisionin
2009 the AFPC recordedthat, by December2008, the family of four in receiptof
Newstarthadfallento amarginof only 15% abovethe HPL; Wage settingDecision
and Reasonsfor Decision, July 2009 Table 6. This contrastedwith the 31%
assessmentor July 2006. Again, this was unremarkedExcluding theNewstart
allowance, théamily was only 2% abovethe HPL at December2008 accordingto
the 2009decision.

406. In 2008the AFPC introducedhe 60% relative povertylines into its consideration of
living standards. It showed that iDecembe2007 the family of four with Newstart
was5% abovethe povertyline, but without Newstartit was 7% below the poverty
line (Table 4.5). In the 2009 decision,the calculationsfor December2008 showed
2% aboveand 10% below, respectively(Table 5). This substantialdeclinewas not
commentednin the2009decision.

Thesinglepersonbenchmarkejectedbythe AFPC

407. In the context of these declining fortunesfor all householdsthe AFPC made the
following commentsin its July 2008 decision about the position of the single
personhousehold:

A O fthe householdtypes whose disposableincomes the Commission has
modelled,a single personwithout childrenis the only onewhose disposable
income does not depend on income transfers. These wageearners have
disposablencomethatis 25 per centabovethe relevantHPL and21 percent
above a poverty line basedon 60 per centof median equivaliseddisposable
income. In the Co mmi s sview, rnhissis a reasonablemargin above
povertyfor a person earningthe lowest adult full timewagein theregulated
labour marketo (Wage settingDecision and Reasongor Decision,July 2008
page68, emphasisadded.)

408. The AFPCfound thatthe FMW produceda reasonablenargin abovepoverty for a
single person without childrenThe A F P C éssessmenbf the single person

having a reasonablemargin above poverty was basedon thosetwo measures, the
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4009.

410.

411.

412.

413.

HPL andthe relative povertyine, andnot on anyotherempiricalresearch.

This passage fronthe A F P CZD@3 decision regardingthe reasonablenessf the
singlep e r slivimy&tandardsuggested ainglepersorcriterionfor wage setting.
ACCER raised its concernsabout the single personissue in its submissionsto
the AFPC in the 2009 wage review. The submissiongncludedthe claim that the
single person test was contrary to the terms of the Minimum Wage Fixing
Convention197Q Underthe headingfi P r o v a sdfetymeg for thelow p a iirditg
July 2009decision,the A F P Mpemingparagraptaddressethatclaim:

A T Cemmissionmaintainsits view that theincomesafetynetis providedby
the combination of minimum wages and the tax/transfersystem, with the
Australian Governmentresponsiblefor the latter. This is consistentwith
Article 3 of the International Labour Organisation(ILO) C131 Minimum
Wage Fixing Convention,1970 (ratified by Australiain 1973), which lists
social security benefits in the range of factors to be considered in
determiningminimum wage | e v e Wagle settin@@ecision andReasondor
Decision,July 2009 page50)

This passageshowsthatthe AFPC wasnot intendingto adoptthe singlepersontest.
This was reinforced in the following paragraphswhere the AFPC discussedthe
submissiongut to it and the needfor it to set wageshavingregardto the impact
of changesn the tax/transfersystem.It statedthatfi i n f o romm@@dentteemdsin

the disposableincomesof householdgeliant on minimum wages,either solely or

in combinationwith incometransfersjsrelevanttoitsd e | i ber ats2)ons o0

Thesepassagesn the 2009 decision reinforced the position that the AFPC had
first takenin 2006:family responsibilitiesvererelevantto the settingof wagerates
and the wagessafety net, in conjunctionwith family payments,played a role in

supportingthe living standard®f low paidworkersandtheir families.

Despite the AFPC6s references to f ami

(pag:¢

| i es

and relative living standards of Australian families, especially those living in poverty.

Conclusion

414. To the great detriment ehany Australian workers and their families, the matters of

concern expressed in ti8afety Net Review Case, 198&re apparent on the eve of

the transition to th&air Work Actand are even more troubling after six years of the

new wage setting system:

T
1
1

The living standards of those who relied on the wage safety net have continued
to drift below community standards;

there are no clear objectives in wage decisions;

inequality has increased: and
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1 childhood poverty, with all its damage to persodalelopment and future
prospects, had increased.

E. THE CASE AGAINST THE SINGLE PERSON BENCHMARK

4151 n t his section we set out ACCEROs s ubmi
contentions that the single person criterion is contrary to the terms tédils&ation
and, more generally, inconsistent with the human rights recognised and protected
through Australia’'s human rights obligations These matters are of more than historical
interest because they emphasise the policy and human rights aspectsrafrminage
setting.

416. Section 285 (1) of theair Work Act 200qthe Act) requires that the FWC conduct and
complete an annual wage review in each financial year by reviewing modern award
minimum wages and the national minimum wage order. In the annual exage the
FWC must also make a national minimum wage order to set the National Minimum
Wage (NMW) for the year and thereby maintain a safety net of fair minimum wages;
Part 26, in particular, sections 284(1), 285(2) and 294(1)(a).

417. Section 284(1) presdrés the minimum wages objective. The subsection requires that
the FWC establish and maintain a safety net of fair minimum wages by taking into
account the matters that comprise the minimum wages objective.

418. The terms of section 284 (1) are to be given their ordinary meaning, taking into
account the minimum wages objective and the general objects of the Act. In
particular, the term "safety net", which is not defined, must be given its ordinary
meaning, inforred by the minimum wages objective and the general objects of the
Act.

419. The terms of section 284(1), so understood, require a broad consideration of the
employment and personal circumstances of a wide range of employees, including
those with family respoiisilities. In particular, section 284(1)(c) requires the
consideration of the relative living standards and the needs of the low paid with family
responsibilities. Each specified matter in the minimum wages objective must be taken
into account; sedlinister for Aboriginal Affairs v PekdVallsend Limite1986) 162
CLR 24.

420. ACCER submitsthat:

(a) theestablishingandmaintaining ofa safetynet minimum wagendersection
284(1)of the Act requireshe FWC to takeinto accountthe living standards
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andneeds of the low paid with famihgsponsibilities; and
(b) the establishingndmaintaining ofa safetynet minimum wageindersection
284(1) of the Act without taking into account the living standards and the
needs of the low paid with family responsibégiwould be contrary law.
421. Section 3 of the Act, which sets out the object of the Act, includes the following:

"The object of this Act is to provide a balanced framework for cooperative and
productive workplace relations that promotegional economigrosperity and
social inclusion for allAustralians by:

(a) providing workplace relations laws that are fair to working Australians,
are flexible for businesses, promote productivity and economic growth for
Australiabés future ecoaccomiAcspraspansis
international labour obligationsand

(b) ensuring a guaranteed safety net of farelevant and enforceable
minimum terms and conditions through the National Employment
Standards, modern awards andtional minimum wage ordersand
€. " (Emphasis added. )

422. In order to promote "social inclusion for all Australians”, when establishing and
maintaining a safety net of fair minimum wages the FWC must take into account the
circumstances of the low paid with family responsibilities, in pasicul

(@) their relative living standards; and
(b) their needs.

423.The right of an employee to remuneration
responsibilities is recognised under Austr
3 of the Act requires be takamto account.

@ The Uni t e dnteridional €ovenént on Economic, Social and
Cultural Rights recognises a universal right

~

Afé to the enjoyment of just and fav

ensur e, I n particul ar: é warkersnasnee r at i o
mi ni mum, with €& Fair wages and €& A d
their families é..0 (Article 7(a)).

(b)) The I nternati onal Minnaum Wage Fixi\g Goaventienat i on o
1970 provides in article 3:

ARnThe el ement s t deraboa in detekninimg therdevebof c o n s i
minimum wages shall, so far as possible and appropriate in relation to
national practice and conditions, incldde
(a) the needs of workers and their families, taking into account the
general level of wages in the countmhe cost of living, social
security benefits, and the relative living standards of other social
groups;
(b) economic factors, including the requirements of economic
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development, levels of productivity and the desirability of attaining
and maintaining a highvee | of empl oyment o

424. Australia has ratified thénternational Covenant on Economic, Social and Cultural
Rightsand theMinimum Wage Fixing Convention, 1978nd these are within the
scope of the reference to " Ausgecatiel3f@ads i n
of the Act.

425. The Universal Declaration of Human Righédso recognises that everyone who works
has Athe right to just and favourable rem
an existence worth of human dignity, and supplemented, dssacy, by other means
of soci al protectiono (Article 23(3)).
account the relative living standards and needs of the low paid with family is not only
inconsistent with recognised human rights but would be contrdayt

426. The object of social inclusion calls attention to the requirement to promote the ability
of workers and their families to live in dignity and participate in soci€fhe
provisions in the Act regarding the setting of the NMW should be treatechaBdie
legislation and should not be construed or applied narrowly.

427. The construction of the minimum wages objective is assisted by the inclusion in the
Explanatory Memorandum to thHeair Work Bill of a reference to the fulfilling the
election commitmentsiade by the Government:

"As the means for fulfilling the election commitments made by the Government
in Forward with Fairness released April 2007, anBorward with Fairnessi
Policy Implementation Planreleased August 2007, this Bill provides a much
nealed opportunity to reconceptualise the legislation from first principles and..."
(Explanatory Memorandunfrair Work Bill 2008 page iv)

428. Forward with Fairnessteleased in April 2007, provided:

AWor king families in moderaofbakocwmgtmeal i a f
pressures of work with the demands of family life, pay their mortgage and
participating in the communityeée.

Labor believes in support Australian working families. Labor also believes in a
fair dayoés pay for a fair dayobés wor ké.
A Rudd Labor Government will guarantee a safety net of decent, relevant and
enforceable minimum wages and conditions for working Australians.

Decent minimum wages are central to Lab
Under Labor, Fair Work Australia will review minimum wagesan open and
transparent process conducted once each year....

Fair Work Australia will consider all the evidence available to it and make a
decision which is fair to Australian working families, promotes employment

growth, productivity, low inflation andl o wnwar d pressure on I
(Pages 7 and 11)
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429.

430.

431.

F.

Further, by section 578 of the Act the FWC must, in performing functions or
exercising powers under the Act (such as making a minimum wage order), take into
account the need to respect and value thersity of the work force by helping to
prevent and eliminate discrimination on the basis of family responsibilities. Similar
provisions are found in sections 153, 195 and 351 of the Act. These provisions reflect
the intention of Parliament to prevent disunation against (among others)
employees with family responsibilities. The setting of wages upon the basis that
employees are from a single household and do not have family responsibilities would
be discriminatory. Thus the living standards and neédbeolow paid with family
responsibilities must be taken into account by the FWC when establishing and
maintaining safety net wages.
The relative living standards and needs of the low paid with family responsibilities are
affected by their family responrslities. Family responsibilities have been
consistently recognised and accepted by national wage fixing tribunals in relation to
the fixing of minimum wages; see, for example, ... [Chapter 200aking Australia,
2015: wages, families and povdrtyin the absence of anything in the terms of the Act
or in the extrinsic materials to suggest that, in setting minimum wages, the Act would
permit a departure from past practice, it must be presumed that Parliament did not
intend to change the basis upon whighges had been set for more than a century.
The setting of award wage rates is covered by RaroRthe Act, in particular, sections
134(1) (which prescribes the "modern awards objective") and 139. Section 284(2)
provides that the minimum wages objeetiapplies to the "setting, varying or revoking
[of] modern award wages". For the reasons set out in the foregoing paragraphs,
ACCER further submits that:
(a) the settingand varying of award safetpet wages under PartXbof the Act
requiresthe FWC to takeinto accountthe living standardsandneeds of the
low paid with familyresponsibilities; and
(b) the settingand varying of award safetpet wages under Partbof the Act
without taking into account the living standards and the needs of the low paid

with family responsibilitiesvould becontraryto law.

THE ANNUAL WAGE REVIEW DECISION, MAY 2016

Introduction

432.

The purpose of this section is to provide an outline of the May 2016 decision and to
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deal with some matters which, in our view, require a respdhs@es not cover all of

the issues of importance because some of them are dealt with in context in other
sections of this book. In particular, the application of the FWC's policy on wage
relativities and the impact of that policy on its decision maksngpvered in Chapter

1D, which is concerned with the FWC's failure to address poverty in familibs.
application of the FWC's policy to maintain award relativithess meant that no
priority has beemgiven to meeting the unmet needs of the low paid.

433. One issue that arises from the decision by the FWC to apply its award relativities
policy is whether the application of that policy might be justified or excused on the
basis of some other factors, considerations or circumstances. In this regard, we need
to consider the FWC's "overall assessment ... that the relative living standards of
NMW and awarereliant employees have improved a little over recent ye@s"
paragraph 67). This assessmeeeds to be considered in the context of a major error
in the May 2016 decisioregarding changes in relative living standard&/e will
return to this matter after outlining some of the issues raised in the wage review.

The claims and issues

434. The FWC awarded a uniform 2.4% increase in the NMW and award wage Tdtis
equated to an increase of $15.80 per week in the NMW. At the base wage rate for
tradequalified workers, the C10 rate in tManufacturing and Associated Industries
and Occupations Awardt equated to $18.40 per week.

435. The ACTU had sought a fiaollar increase of $30.00 per week in the NMW and
award wage rates up to, and including, the C10 rate (at which it was equal to 3.9%)
and an increase of 3.9% in all wage rates above the Cl0tratgued that:

A. . . a hybrid | n owarieua soasiddrationd thabtiael Panelc e st
must take into account. It would ensure that the largest wage rises, in
percentage terms, go to the lowest paid workers. At the same time, it would
prevent any further erosion of the slbthsed wage relativities abmvthe C10
tradespersonsd ratedo. (ACTU submission

436. ACCER sought dollar, not percentage, increases: $25.10 per week in the NMW and
$19.00 per week in all award rates, with no award rate to be less than the NMW. This
was the first time under the current wage fixing system that ACCER had sought a flat
moneyincrease in award wages. It did so against the background of five consecutive
decisions to award uniform percentage increases. In 2010 ACCER sought a
percentage increase in minimum wage rates and presented a ctse dase wge

rate for a cleaneto be adopted as an interim rate for the National Minimum Wage,
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pending the completion of a research program designed to identify the ofe@drkers

and their families From 2012 to 2015 ACCER had made similar claims to the ACTU,

but with a lower amounts b sought. From 2011 ACCER has sought an extra

increase in the NM\\Wwvith a view to increasing the NMW to the base wage for cleaners.
437. Consistent with its objective of assisting those most in need, in 2016 ACCER flagged

its priorities in the event thahe¢ FWC had a different view about the economic

circumstances:

"ACCER submits that the claims are economically prudent. However, if the
FWC finds that there are economic reasons not to grant the claims as sought,
ACCER seeks that priority be given to ineseng the lowest wage rates, i.e.
supporting the most needyThe unmet needs of workers across the wage
classifications are not uniform and priority should be given to lower paid
workers who are living in, or are at risk of, povertyhis means that pray

should be given to adjusting the NMW." (ACCER submission, March 2016,
paragraph 7)

438. ACCER's concern with the adjustment of the NMW was consistent with the scheme
of the Fair Work Act 2009 The legislation requires that the FWC first determine the
NMW according to specified statutory criteria and to take that rate into account when
setting award rates under different, but similar, statutory criteria. The NMW is the
floor in the Australian minimum wage system on which award wage rates are then set
by reerence to skills, responsibilities, work values, etc in the various award
classifications. The NMW and award wage rates are conceptually and legally
distinct.

439. ACCER's submission relied on passages from the FWC's previous decisions
regarding poverty ané decent standard of livingghich recognise thatull time
workers have a reasonable expectation of a standard of living that will be in excess of
poverty and one which wil/ enable them t
standard of be ia icamgonity dife, dassessed) en the context of
contemporary normssee section B of this chapter a@hapter 1D We have
describedhis as theperational objectivef the NMW.

440. The NMW should be set, subject to a proper weighting of economic considerations,
so as to provide full time workers with a standard of living that will be in excess of
poverty and one which will enable them to purchase the essentials for a "decent
standardof living" and engage in community life, assessed in the context of
contemporary norms. Further objectives will apply in relation to the setting of award

wage rates, with award wages being based on the NMW. In awards covering lower
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skilled occupations # lowest rate might be the NMW, but for other awards the

lowest might exceed the NMW by a substantial margin.

Applying the operational objectivenvyo matters unresolved

441.

442.

443.

A further purpose of ACCER's submission was to seek clarification of the application
of the basic operational objective outlined above. There were three matters raised.
First, ACCER asked the FWC to identify the workers and the families who it believed
have the reasonable expectation of a standard of living that will be in excess of
poverty and one which will enable them to purchase the essentials for a decent
standard of living. This followed the FWC's view in its June 2015 decision (at
paragraph 338) that it is not possible for the NMW and award rateen&are that

every employed familywhatever their composition, has sufficient income to meet
their material needs"This is clearly the case, but the FWC did not suggest which
families would be supported with an income sufficient to meet their material needs, or
which families had a reasable expectation of a standard of living in excess of
poverty. ACCER sought a response to this issue and put reasons as to how it should
be answered. The May 2016 decision did not acknowledge or address this important
issue.

Second, ACCER raised andiiary issue to the first matter. The issue related to a
submission by ACOS®hich it had madever a number of years, including in each
case under th&air Work Act the origins of this which ardiscussed in section D
aboveThe substance of its subnims was that the minimum wage system should
provide the single worker with a decent standard of living, but that it should operate
so as to prevent families from falling into poverty. It should be noted that the
protection of families against povergs agued by ACOSSloes not identify the
families who will come within the scope of that protection; i.e. they do not answer the
kind of question posed in the previous paragra@d®CCER could not support the
ACOSS position because it proposes a standard ioiglitor workers with family
responsibilities that is less than a decent standard of living; and it proposes a standard
that is inconsistent with recognised human rights. The more fundamental question of
whether or not minimum wages should be set by retereo the single person
criterion had been resolved in the June 2015 decision against such a test. However,
there were no express views in that decision on the questions of whether the
reasonable expectation to a decent standard of living extendedkersvaith family
responsibilities and whether workers with family responsibilities would be lmaly
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protected against poverty. ACCER sought an express response from the FWC. The
FWC did not make aexpess responséut its response at paragraph 8@éhe May
2016decision about the way in which it goes about setting implies that the distinction
drawn by ACOSS has been rejected.

444. Third, ACCER asked the FWC to address is an important question in regard to single
breadwinner couple parent families whece awvithin the scope of the protection
intended by the formulation, but who are living in poverty and do not have a decent
standard of living. Inthe application of the operational objective anaider for the
family to escape poverty and achieve a decsandard of living, is the sole
breadwinner required to work overtime or get a second job and/or is the "stay at
home" parent required to obtain employment? ACCER had presented the negative
case to this question in 2016 and earlier submissions. Iltrgasdathat the NMW
should be set on the basis that the sole breadwinner is not required to work overtime
or get a second job and/or that the "stay at home" parent is not required to obtain
employment in order for the family to stay out of poverty and aeh& decent
standard of living. The May 2016 decision was silent on this important matter.

A major error in the May 2016 decision.

445, The decision in May 2016 made on the basis of the FWC's policy of maintaining award
relativities. However, it appears th#te FWC sought tcsupportthe decision by
reference to its "overall assessment ... that the relative living standards of NMW and
awardreliant employees have improved a little over recent years, although the relative
position of lowpaid workers has deierated over the past decade. Many have low
levels of disposable income" (paragraph 67). This conclusion is echoed in paragraph 98:
"Despite some recent improvement in the relative living standards of NMW and-award
reliant employees, the relative positiohlow-paid workers has deteriorated over the
past decade."”

446. The basisor at least the major bas, the conclusion of rising living standards over
recent years is found in Chapter 5 of the FWC's decision, in particular Table 5.7 which
compared the dmsable incomes and poverty lifes various householdst December
2010 and December 2015. Table 5.7 showed that there had been a very substantial
increase in the living standards of wadgpendent households over the five years to
December 2015. The F\W&aid:

filt [Table 5.7] shows that over the five years to December 2015, the disposable
income of households with a member earning the C14 or C10 award rate has
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increased by between 7 to 12 percentage points as a portion of the 60 per cent
median income peerty line, other than for singlearner households without
children where the increase has been 5 to 7 percentage points with NSA [Newstart

all owance] and 2 to 3 percentage

points

447. On the face of it, this passage codldpelconcerns about the application of the uniform

448.

449.

percentage policy because it appthere were some factors in operation that had

given targeted support to low paid workarsl their families

However, the conclusion that there had been such an improventiemig standards by

reference to poverty lines was patently erroneous to those who have followed the data in

earlier decisions by the FWC. The error was caused by the FWC using the wrong

figures for December 2010. The poverty lines claimed for Deee@®10 were in fact

similar to those calculated elsewhere for December 2014 (which appear in Table 5.6 of

the FWC's decision). This meant that the poverty lines used for December 2010 were

substantially higher than the correct figures, which meant tifetnargins between

disposable incomes and relevant poverty lines were overstated by a substantial amount.

The extent of poverty among families in December 2010 was overstated. Given that

error, the comparison incorrectly showed a substantial increageldtive living

standards and a substantial reduction in poverty over the five years to December 2015.

This is not a case of errors being buried in a set of figures and having no consequence.

In fact, the FWC drew attention to thexnd relied on them

By a letter dated 24 June 2016 to the President of the, ARGCER drew attention to

this error and sought a correction:

"Australian Catholic Council for Employment Relations (ACCER) notes that a

significant factor I n t he rBupporefordosv deci
paid workers, whether covered by the National Minimum Wage or award wage
rates, was the Panel 6s oOoveral/l assess

NMW and awarereliant employees have improved a little over recent years,
althowgh the relative position of loywaid workers has deteriorated over the past

decade. Many have | ow | evels
refer).
The Panel ds conclusion in thi

of

S

di spos

regard,

ratio for houshold disposable income to a median income poverty line, which is
outlined in Table 5.7 in paragraph 436 of the decision. The error in the table is in
the use of incorrect figures for the poverty lines for December 2010. It appears

that the figures used wethose for December 2014.

ACCER asks that you bring this information to the attention of the Panel and
respectfully requests that the figures in Table 5.7 and associated paragraphs are

corrected by the Panel issuing an amended or supplemeetisjon.”

(https://www.fwc.gov.au/documents/sites/wagereview2016/correspondence/accer

corro-awrl516.pdf)
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450. By a Statement issued on 26 July 2016 ([2016] FWCFB 5047) the FWC said:

"[6] It is desirable to correct the public record and we expressmureciation to
ACCER for drawing the matter to our attention. The Panel is informed by
Commission staff that there was an error in the calculation of the figures for the
December 2010 poverty lines in Table 5.7 of the Decision. As a result, the
December Q10 ratios to disposable income in Table 5.7 are also incorrect, as is
the description in paragraph [436] of the change in disposable income from
December 2010 to December 2015 as shown by Table 5.7. Commission staff have
advised that the December 2010 edy lines were calculated with a median
equivalised disposable household income figure from the ABS Household Income
and Wealth catalogue for 20080 that was inflated to 20134 dollars by the
Consumer Price Index. The error was that the inflation effipure was not taken

into account when the poverty lines were calculated."

Al Phe Panel does not share ACCEROs vVview
Table 5.7. The Panel observes that d hegard to a range of factors [footrjate
reachingitsiover al | assessment € that the rel

awardreliant employees have improved a little over recent years, although the
relative position of lowpaid workers has deteriorated over the past
decade 0 [ F oJoRunmhert for reasonsoutlined above, it would not be
appropriate to correct the error in the published Table under the slip rule. Nor
would it be open to the Panel to issue any amended or supplementary decision
even i f the Panel had been minded to do

451. There are two matter r ai sed by the FWCO6s response |
relevance of the error and the process used for the gathering of evidence. We will
respond later in this section to the issues raised by the process for gathering evidence.
We now turn to thecorrected data and the FWC's view on recent changes in relative
living standards.

452. The Table in the Statement of 26 July 2016 corrects the errors in Table 5.7 of the May
2016 decisionlIn the revised table published in the Attachment to the Statemenh@ot o
of the 12 households reliant on the NMW or the C10 award rate had an increase in their
living standards relative to the poverty line as calculated by the FWC and, by extension,
relative to the FWC's calculation of the underlying median equivalised sdibjzo
household income.

453. The significance of the error is illustrated by the position of the Ni¥®ffendent single
breadwinner family of a couple with two children. The erroneous data used in Table 5.7
had the same family as beiri®% below the poverty e in December 2010 and
improving to 12% below in December 2015. The revised Table in the Statkeasethie
family 11% below the poverty line in December 20df@d 12% below in December

2015 This means that the situation worsened for this family ovefitheyears. In the
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case of the single NMVWdependent worker the incorrect figures in Table 5.7 had an
improvement from 4% above to 13% above the poverty line, whereas the corrected table
shows that the margin over poverty fell from 15% to 13% over tleyiears. In the

case of the singl€10-dependentdult the corrected figures showed that tiargin

over poverty fell fron81% to 28%

454. Paragraph 9 of the July 2016 Statement has two footndtes first is "For example,
see [2016] FWCFB 3500 at paras [76 6 ] " . The second footnot
3500 at para. 67. See also the full range of data and considerations in Chapter 5
Relative Living Standards and the Needs of the Low Pay."

455, This paagraphclaims that there wastherevidence summarised in paragraphs667
and in Chapter 5 which supports the conclusion that relative living standards had
improved. Importantly, it means that the other evidence should be preferred even
though the correted table shows a deterioration in relative living standards.

456. The FWCO6s Statement of 26 July 2016 does
the FWCO6s concl usiaonigrnridneawnsg doatca owasds n
not to provide further sygort for low paid workers, but itmplicitly reinforces
ACCER's conclusion that the finding of an overall increase in living standards was a
significant factor in not providing extra assistance to low paid workers or, to put it
another way, in justifyinghe application of the relativities policy.

457. We now turn to these other matters to see if they support the contentiainehat
relative living standards of NMW and awargliant employees have improved a little
over recent years The term "recent years" isot precise and the FWC has not
purported to use it in a precise wayWe will regard the FWC's use of the term to
cover thefive years to December 2015, but, as a shorter period could still be regarded
as recent wavill refer to shorter time periods wheappropriate.

The format of the May 2016 decision

458. Before turning to the evidence regarding changes in relative living standards we set
out an overview of the structure of the May 2016 decision. dBleesion has similar
format to earlier decisions.

459. Chapter 1 of the May 2016 decision contained a range of preliminary matters
(paragraphs 1 to 33) and an overview of the matters that it is required to take into
account: the economic environment (paragraphs 34 to 52), social considerations
(paragraphs 53t76) and whether its decision would have any impact on collective
bargaining (paragraphs 77 to 81). The last part of chapter (from paragraph 82)
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contains a reference to the various submissions by the parties, a summary of some
economic and social aspeagsnd f i ni shes with the FWCO6s ¢
the NMW and award rates:

[101] The general economic climate is robust, with some continued
improvement in productivity and historically low levels of inflation and wages
growth. The prevailing economicircumstances provide an opportunity to
improve the relative living standards of the low paid and to enable them to
better meet their needs. The level of increase we have decided upon will not
lead to inflationary pressure and is highly unlikely to hawe r@egative impact

on employment. It will, however, mean a modest improvement in the real
wages for those employees who are reliant on the NMW and modern award
minimum wages.

[102] We have determined that it is appropriate to increase the NW.
factors identified above have led us to award an increase of 2.4 perTdest.
national minimum wage will be $672.70 per week or $17.70 per hour. The
hourly rate has been calculated by dividing the weekly rate by 38, on the basis
of the 38hour week for a futtime employee. This constitutes an increase of
$15.80 per week to the weekly rate or 41 cents per hour to the hourly rate.

[103] Having regard to the proposed NMW and the other relevant
considerations, we also consider that it is appropriate to adjust maderd
minimum wages.

[104] As to the form of the increase, past flat dollar increases in award
minimum rates have compressed award relativities and reduced the gains from
skill acquisition. The position of the higher award classifications has reduced
relative to market rates and to average earnings and has fallen in terms of real
purchasing power. A uniform percentage increase will particularly benefit
women workers, because at the higher award classification levels women are
substantially more likely thmmen to be paid the minimum award rate rather a
bargained rate. These matters have led us to determine a uniform percentage
increaseThe considerations to which we have referred have led us to increase
modern award minimum wages by 2.4 per ce(Eiphais added)

460.The FWCO0s decision to award a 2.4% increa
on the "factors identified abovelh paragraph 102 regarding the NMW and the
Aiconsiiodnesr atto whi ¢ h inwparaghaphvi@4 reagading award chies.
The factors and considerations are in paragraphs 34 to 101 of the decision.  The
economic factors and considerations leading to the conclusion in paragraph 101 that
the "general economic climate is robust" are based on Chapter 4 of the decision,
entitled "The Economy". The social factors and consideratrefexred to inChapter
1 draw on matters in Chapter 5, entitled "Relative Living Standards and the Needs of
the Low Paid".

461.A cri ti cal part of the FWC6s summary of sc
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A [ 6001 overall assessment is that the relative living standards of NMW and
awardreliant employees have improved a little over recent years, although the
relative position of lowpaid workers has deteriorated over the past decade.
Many have low levels fodisposable income. Some low paid awestiant
employee households have levels of disposable income which places them
below the poverty line. The current environment of low inflation and low wages
growth generally provides an opportunity to provide a enatk improvement in

the relative living standards of the low paid and to better meet their needs. The
requirement to take into account relative living standards and the needs of the
low paid supports an increase in the NMW and modern award minimum wages."

462.The @Al ow paido are regar ded-thads ofimbdas e wi t I
(adult) ordinary timeearnings; separagraphs 3580. This level was in excess of the
C10 rate fixed for tradqualified workers. It was estimated by the ACTU that up to
75% of all awarereliant workers were below the C10 rate. The term awnarant is
used in a narrow sense: in orderbe regarded as award reliant the worker's wage
must be only that prescribed in the awaadd not a dollar more There are many
more whose higheagreedvage rate is set by reference to the award rate.

463. The low paid could be low paid by reason of thenty being paid the NMW othe
applicableaward rate or because their actual wage rate (set by a calestian
individual agreement)s low paid A worker and his or her family may be low paid
and living in poverty despite being able to secure a whgeis in excess of the
minimum safety net wageWhile the FWC refers in paragraph 67 to some low paid
awardreliant employee households having levels of disposable income which place
them below the poverty line, we should recognise that there arersavkh family
responsibilities who are paid above the award minimum and also livipgverty.

The direction in thd=air Work Actfor the FWC to take into account the needs of the
low paid means that our inquiriesust extend to those working familieshav are

living in poverty and unable to secure a decent standard of living even though the
breadwinner is paid in excess of the minimum wage rRteferences to the position

of awardreliant workers are useful and necessary in order to identify where the wages
safety is currently placed and where it should be placed, but the legislation requires
that attention be given to the low paid. It is thedseand relative living standards of

the low paid that the FWC has to consider and address.

Chapter 5: elative living standards and the needs of the low paid

464. Chapter 5 of the May 2016 decision, entitRelative Living Standards and the Needs
of the LowPaid is broadly divided into sections on relative living standards and the
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465.

466.

467.

468.

needs of the low paid, although there is an inevitable overlap in the consideration of
these matters. The section on relative living standards starts at paragraph 371:

"[371] The Panel is required to take into account the relative living standards of
those on the NMW and those on modern award minimum wages. This
requirement relates to all modern award minimum rates, not just to those that fall
below a threshold of low pay. Our deration of relative living standards
focusses on the comparison between awelidnt workers and other employees,
especially normanagerial employees, but does not exclude comparison with other
groups. We consider measures of both earnings and dispasaiimes.

[372] There is no doubt that the low paid and award reliant have fallen behind
wage earners and employee households generally over the past two decades,
whether on the basis of wage income or household income. ...."

The distinction between wagincome and household income is reflected in the
structure of the following paragraphs, with the FWC first considering a wide range of
matters concerning relative wages and their changes over time. The data show that
minimum wage rates have lost relatyivith average wage rates, but that in recent
years the trend has been arrested somewhat. This data is fundamental to the
understanding of the relative living standards of the low paid, including those who are
low paid and rely on the NMW or an award wa@nd their changes over time.
Although tax and transfer changes are relevant to the living standards of the low paid,
they are typically much less important than wage rates.

Of particular importance in providing an understanding of the changinggoosit

low income workers and minimum wagependent workers is the relationship
between their wages and measures of average or median earnings, which are
sometimes referred to as the "bite” of minimum wage rates into the comrmidéy
measures of mediaand average incomes.

Table 5.3 shows that from August 2004 to August 2014 the ratio of the NMW/C14
award rate to median weekly earnings of-fiulte workers fell from 58.4% to 53.4%.

The loss of relativity over the last four years to August 2014 waginady 53.6% to

53.4%, but within that time the figures were above and then below that slight trend.
Table 5.4 shows that the NMW/C14 award rate fell from 44.7% to 43.8% per cent of
Average Weekly Ordinary Time Earnings (AWOTE) over the five year period
November 2010 to November 2015. However, in the three years to November 2015
there was a slight increase in the bite: from 43.4%3t&%.

The median and average figures show that, in regard to the basic determinant of
relative living standards, wage$ete has been no, or no significantrease in the
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relative position of low paid workers over the past three to five years.

469. From paragraph 390 the FWC considers household incomes and the disposable
incomes of awardeliant workers, which involves the msideration of the impact of
taxes and transfers on the living standards of workers and -deggmndent
households. The following appears under the side heading "Household incomes":

"[397] The relative living standards of employees on the NMW awdrd

reliant employees are affected by the level of wages that they earn, the hours
they work, taxtransfer payments and the circumstances of the households in
which they live. The net effect of these factors is summarised in the notion of
equivalised hosehold disposable income. It is therefore necessary to have
regard to a range of measures of the relative living standards of the low paid and
the household circumstances in which they live." (Footnote omitted.)

470. The following paragraphs refer to the compos of households and the households
in which low paid workers are living. The FWitBen referred to the impact of
minimum wage decisions on low paid workers and inequality in earnings.

[411] As the Panel has previously noted, in relation to the sitative growth

of award wages between the longer period of 2202 1 2 , ifithe concent
awardreliant employees in the lower deciles of the earnings distribution, the
relatively slow rate of increase in the value of awards, and the influence of

award ate changes on nearby bargained rafégoint towards some direct
contribution from AWR decisions to rising inequality of earnih@glBootnotes

omitted, emphasis addéd.

471. This paragraplaccepts a connection between wage review decisions and increasing
inequality, to which we return in Chapter 5E. The paragrapbllowed by a section
dealing with transfer payments atiteir change®ver recent years. It includes the
extent to which transfer payments might have offset changes in wage levels in wage
dependent families. Paragraphs 419 to 42]

472. At paragraph 421 the FWC referred to Table 10 of ACGHERirch 2016 submission,
which compared changes in the NMW, AWOTE and household disposable income
(per head, seasonally adjusted) as calculated by the Melbourne Institute of Applied
Economic and Social Resear(¥elbourne Institutepver the period 2001 t2016,
including data for each of the years in between. The point of paragraph ##i
decisionwas that over the five years to January 2016 the NMW increased by more
than household disposable income: the increasesMe3&o and 13.5%, respectively
The FWC also referred to ACCER's figures showing that AWOTE increhged
17.7%over the same period.

473. There are two aspects of the FWC's comparison of the changes in the NMW and

138



474,

475.

476.

477.

household disposable income. First, it compares theagrél MW and household
disposable income, which is not a e figure. To compare like with like, we
should refer to the posax NMW increase of 13.8%, which is barely above the
comparator.

Second, the FWC's own calculations of household disposable income are to be
prefered to the Melbourne Institels over the five year period. Mabrne Institute's
figures. The FWC's figures are derived from data published every two years by the
Australian Bureau of Statistics (ABS). Like the Australian Fair Pay Commission
before it,the FWC uses the Melbourne Institute's figures to adjust the ABS figures to
cover the periods since the survey years: they provide the basis of estimated current
levels, with those estimates being revised following successive releases of ABS data.
In thefive year periodo December 201%here were two ABS surveys, for 2012

and 201314, that were the primary measures of changes in median living standards
and the changes in the living standards of different kinds of households.

The FWC's own figures, d&sed on ABS data, are a better guide to the changes in
relative living standards in recent year$:WC's revised table in the July 2016
Statement shows that the poverty line, and therefore median equivalised disposable
household income, increased by 14.9B%. comparison the gross NMW increased by
15.3% while the net NMW increased B.8%. This was shown ifable 28 of
ACCER's March 2016 submissiandis shown inTable 28 in Chapter 8 of this baok
Comparing like with like, .e. the NMW after tax and th FWC's measuref
communitywide disposable income, the data shows a decline in relative value of the
NMW over the five year period.

At paragraph 421 the FWC refers to data from the Commonwealth concerning the
impact of family assistance measures over five years to January 2016. The
figures showed that for most household types the increase in family assistance had
been greater than the increase in the NMW. This is borne out in the corrected table in
the July 2016 Statement, which shows that fawsilvith children generally fared a

little better than a single worker, but the overall effect of wages and family transfers
did not maintain the living standards of families over the five years.

The FWC's consideration of the needs of the low paid staparagraph 423, with a
discussion of income inequality within the community generally. From paragraph 428
there is a discussion of poverty lines. At paragraph 434 Table 5.6 shows the position
of 12 wagedependent households relative to their povertysliae December 2014
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and December 2015.

478. Table 5.6 shows that over the year to December 2015 there was no change in the
position of the NMWdependent single breadwinner of a couple and two children
relative to their poverty line. In both years the familysved 88% of its poverty line.

Eight of the other households had no change, but three had a one percent increase
over this period. At the C10 wage level the single breadwinner of a couple and two
children had a one percent increase, from 95% to 96%. Ter €10dependent
households in Table 5.6 had a one percent improvement over that period. Nine
households were unchanged over the year to December 20-eneral, Table 5.6

shows no significant improvement in relative living standards over the year to
December 2015

479. Table 5.7, at paragraph 436, covers the same households over the period December
2010 to December 2015. Waeave discussed this previouslyThe single adult
poverty line was $504.00 per week in Table 5.7, but the correct figuilee July
2016 Statemenwvas $455.57 per week. This error of 10.6% infected all of the
calculations. The NMWlependent couple with two children originally shown to
have risen from 81% to 88% of the poverty line had actually fallen from 89% to 88%
of the povertyihe over the five years to December 2015. The same kind of family,
but dependent on the C10 award rate, was originally shown to have risen from 88% to
96% of the poverty line had, in fact, fallen from 97% to 96% over the five years.
These corrected figas show a decrease in relative living standacdsafi NMW-
dependent householdsave for the dual earner couple with no children, who
experienced no change. At the C10 level all households recorded a decrease in
relative living standards.

480. The next seabn of Chapter 5 of the May 2016 decision that bears on the FWC's claim
in the Statement of July 2016 that the conclusion that there had been an improvement
in living standards in recent years could be supported by reference to other matters is
in the seabn dealing with stress and financial deprivation. The evidence here is
limited, but clear; and it is to the contrary of the view that there had been an
improvement. After reviewing reported changes since 2010 the FWC said:

"[447] The surveys (as varioysmeasured) each show that financial stress is
higher for lowpaid individuals and households than their higbesd
counterparts. The 2014 data suggests that financial stress reported has risen more
for the lowpaid than for all households or individuaisthe most recent years."

481. The FWC's conclusions in relation to relative living standards and the needs of the
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low paid are at paragraphs 448 to 463 of the May 2016 decision. The last four
paragraphs summarise the pertinent evidence and statertbkeision on changes in
recent years. It is evident that Table 5.7 in its original form was a critical
consideration because the text of the commentary on Table 5.7 is repeated in
paragraph 460.

[460] Over the five years to December 2015, the disposaideme of
households with a member earning the C14 or C10 award rate has increased by
between 7 to 12 percentage points as a proportion of the 60 per cent median
income poverty lines, other than for singlarner households without children
where the incrase was between 2 and 7 percentage points. However, the ratio of
AWOTE to the 60 per cent median income poverty lines has, in each case,
increased by more than for the awaetlant households over that period.

[461] New information from financial stressemasures for 2014 is available from
the HILDA Survey and the GSS survey. The 2014 data finds a slightly higher
proportion of lowpaid persons or households are reporting financial stress.

[462] Notwithstanding an improvement in their absolute position,ldte paid

and award reliant have fallen behind wage earners and employee households
generally over the past decade, whether measured on the basis of wage income or
household income. That conclusion arises from a consideration of movements
over the past twdecades in real wages, the ratio between the minimum wage and
median earnings, increased earnings inequality measured by reference in earnings
growth and growth in real household disposable income at various points within
the earnings distribution andiaing Ginicoefficient.

[463] Our overall assessment is that the relative living standards of NMW and
awardreliant employees have improved a little over recent years, although the
relative position of lowpaid workers has deteriorated over the past dedddery

have low levels of disposable income. Notwithstanding some recent improvement
in their position and the operation of the -tasansfer system, some lepaid
awardreliant employee househofiisingleearner couples without children, and
singleearnercouples with one or two children, earning either the NMW or C10
where the nowearning partner is not in the labour fadckave household
disposable incomes less than the 60 per cent of median income poverty lines. The
requirement to take into account relatiiving standards and the needs of the low
paid supports an increase in the NMW and modern award minivages."

482. The error in Table 5.7 is the basis for the errors in paragraphéwtiséh includes
Table 5.7)and 460. It is also the basis of the erroparagraph 463, where it is noted
that some families who are living in poverty have had some recent improvement in
their position. These conclusions in Chapter 5 were the basis of the summary
conclusion in paragraph 67 in Chaptetdwhich we referredarlier

Conclusiorregarding the reasons for decision in May 2016

483. There are threeonclusions among otherghat we should draw from the May 2016

decision.
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484.

485.

486.

First, an analysis of the matters @hapter 5 of the May 2016 decision and the
correction of Tale 5.7 in the July 2016 Statemeid not support the claisin the
decision and in the Statemehst the relative living standards of NMW and award
reliant workers have improved over recent years.

Second,in deciding that a 2.4% increase should be agpie the NMW and the
award wage rates, the FWC conflated what should have been two separate wage
setting processes. We referred earlier to the FWC's references to "factors" in regard to
the NMW and "considerations" in regard to award increases. A redfighe May

2016 decision demonstrates that there is, howeawerdiscernible list of factors
relevant tothe decisionto award a 2.4% increase in the NMW and no discernible list

of considerationselevant to tk decision to increase award rates by 2.4Pkere are

no identifiable factors that relate to the NMW and no identifiable considerations that
relate to award wages in the summary paragraphs in Chapter 1 and the substantive
discussions of the economic and social issues in Chapter 4 and Chapter 5,
respetively. It is clear that the FWC was considering the setting of a uniform figure
for the NMW and award rateslthough the FWC refers to "factors" in regard to the
NMW and "considerations" in regard to award rates, ingtturns on this distinction.

This is, in our view, contrary to the requirement of Hagr Work Act that the NMW

be set independently of award rates of pay.

Third, in regard to the decision to maintain existing wage relativities, there is nothing
in the FWC's reasons that consideither explicitlyor implicitly, the benefits ofuch

a decision, the benefits of an alternative outcome and the balancing of those
considerationsThere was no consideration of matters that bear on the continued
application of the policy and the obligatido take into account the needs of the low
paid.

The FWC'ssource ofvidence

487.

We referred earlier to two matters arising from the July 2016 Statemdihte first

related to the relevance of the error in Table 5.7 and the FWC's assessment about
relative living standards over recent yearsThe second matter arising from the
Statement relates tihe way in which the FWC gathered evidence in the wage review.

It is a matter of general importance becauseoricerns lie evidence upon which the

FWC makes & decisionsthe access that parties have to that evidence and their capacity

to respond to it.
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489.

490.

491.

492.

493.

The contents of Table 5.7 were of critical importance to an assessment of the relative
living standards and the needs of the low paid and the FWC's obligation to take them
into account in setting a safety net of fair minimum wages. The first time aryysaart

this evidence was when the decision was published. No party had an opportunity to
comment on the evidence in that table and to provide alternative data. This is apparent
from the Statement.

The FWC explained in the Statement that the error Hadrafrom information supplied

by "Commission staff", suggesting that the members of FWC were not responsible for
the error, even though its members must have considered this material and its relevance
when drafting the commentary on Table 5.7 in paragdgthwhich wequoted earlier.
Presumably, the reference to Commission staff is a reference to the Workplace and
Economic Research Section of the Tribunal Services Branch of the FWC and not the
personal staff of the members of the FWC.

It is not unknownfor courts and tribunals to make errors in their calculations when
drawing together evidence presented to them. The source of the error might be the
judge or other arbitrator or it might be the personal staff of the judge or the arbitrator
working underdirection and for whom the decisionaker takes responsibility, as if the
decision was his or her own decisioin explainingthe source of the error, the FWC

has revealed a process that lacks transparency and prevents parties from having the
opportunityto respond to potentially relevant material.

The erroneous calculations adopted by the FWC were not part of the eVidenaty

before the FWC and were compiled by persons who were not on the personal staff of the
members of the FWC who were decidirgp tissues. No party appearing before the
FWC had access to this material

Of course, the FWC is entitled to seek out evidence; and it should do so if it believes
that further evidence would assist it to carry out its statutory function. Since 2005 th
decision making process under the national minimum wage setting has been
inquisitorial, not adversarial. The issue is whether and how that evidence should be
disclosed and what opportunities the parties should have to comment on it.

The obtaining andise of the erroneous material did not, in our vieamply with the
relevant provisions of theérair Work Act Section 289enables the making of
submissions by persons and bodies to the wage review process and provides that the
"FWC must publish all subrmsgons made to the FWC for consideration in the review"

(subsection (2). Subsection (5) providdhe FWC must ensure that all persons and
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bodies have a reasonable opportunity to make comments to the FWC, for consideration
in the review, on the material pighed under subsections (2) and (3)." Section 291(1)
of the Act provides "If the FWC undertakes or commissions research for the purposes of
an annual wage review, the FWC must publish the research so that submissions can be
made addressing issues covebgdthe research” and subsecti@) requires that "The
publication may be on the FWCO6s website
considers appropriate”. Section 577 of #ar Work Actstates that the FWC "must
perform its functions and exercise its & in a manner that ... is fair and just ... and ...
is open and transparent ...".

494. The issue raised is an important one about the way in which the annual wage reviews are

conducted.The 2017 decision should include an appropriate response to these issues
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CHAPTER 3
MANY SAFETY NET WORKERS HAVE SUFFERED REAL WAGE CUTS

Paragrapr

A. REAL WAGE CHANGES 1997 - 2017 495
B. WINNERS, LOSERS AND THE AVERAGE OUTCOME 525

A.

495.

496.

497.

498.

499.

REAL WAGE CHANGES 1997 - 2017

The first step inevaluating the impact of minimum wage decisions on workers is to
compare the arbitrated wage increases with changes in price levels as measured by the
Consumer Price Index (CPI). Table 1 shows safety net wage adjustments by reference
to a range of startg points on 1 January 2001 and compares them with a total CPI
increase of 50.5%. The wage rates include the Federal Minimum Wage (FMW), which
became the National Minimum Wage (NMW) in 2010, and the C10 award
classification, which applies to tradgalified workers. Unless we refer specifically to

a period prior to 2010 the term NMW will include the FMW.

The increases awarded by successive tribunals were either money or percentage
increases. Money increases, rather than percentage increases, were awarded in each
wage decision from January 2001 to 2010. Since then percentage increases have been
awarded. Bcause of a concern for declining relativities between wage classifications,

in 2001 an extra $2.00 per week was awarded by the Australian Industrial Relations
Commission (AIRC) to classifications above $490.00 per week, and a further $2.00 per
week for tlose above $590 per week. Yet in 2003 classifications in excess of $731.80
per week received $2.00 per week less than other classifications.

In 2006 and 2007 the Australian F&ay Commission (AFPC) gawmaller increases

to classifications over $700.Q&r week, the same money amount to all classifications

in 2008 and, as a result of a wage freeze, nothing at all in 2009.

The seven decisions under thair Work Act 2009rom 2010 have awarded $26.00 per
week, 3.4%, 2.9%, 2.6%, 3.0%, 2.5% and 2.4%peaevely. The sixpercentage
increases have totalled 1892 (compound) The continuing effect of the p&011
decisions hd been a substantial compression in relativities; and, as we shall see, an
increasing disconnection between the safety net ratdgdgher paid classifications and

the wage rates for those classifications in the broader workforce.

Table 1 shows that theteave been real increases in the NMW and in most low paid

classifications. Higher paid classifications have suffered a real wage cut; for example,
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the classification originally paying $650.00 per week, and now paying the modest wage
of $959.50 per week, bahad a real wage cut of $18.75 per week since 2001.
Table 1
Changes invarious national safety net wage rates

January 200% January 2017
($ per week, unless otherwise indicated)

Safety Net Rates ($) Consumer
Year Price
FMW/NMW Cc10 Index
2001 400.40 450.00| 492.20 | 500.00| 550.00| 600.00| 650.00| 700.00 73.1
2002 413.40 463.00| 507.20 | 515.00| 565.00| 617.00| 667.00| 717.00 75.4
2003 431.40 481.00| 525.20 | 533.00| 583.00| 635.00| 685.00| 735.00 77.6
2004 448.40 498.00| 542.20 | 550.00| 600.00| 652.00| 702.00| 750.00 79.5
2005 467.40 517.00| 561.20 | 569.00| 619.00| 671.00| 721.00| 769.00 81.5
2006 484.40 534.00| 578.20 | 586.00| 636.00| 688.00| 738.00| 786.00 83.8
2007 511.86 561.36| 605.56 | 613.36| 663.36| 715.36| 760.04 | 808.04 86.6
2008 522.12 571.62| 615.82 | 623.62| 673.62| 720.68| 765.36| 813.36 89.1
2009 543.78 593.28| 637.48 | 645.28| 695.28 | 742.34| 787.02| 835.02 924
2010 543.78 593.28| 637.48 | 645.28| 695.28| 742.34| 787.02| 835.02 94.3
2011 569.90 619.30| 663.60 | 671.30| 721.30| 768.30| 813.00| 861.00 96.9
2012 589.30 640.40| 686.20 | 694.10| 745.80| 794.40| 840.60| 890.30 99.8
2013 606.40 659.00| 706.10 | 714.20| 767.40| 817.40| 865.00| 916.20 102.0
2014 622.20 676.10| 724.50 | 732.80| 787.40| 838.70| 887.50| 940.00 104.8
2015 640.90 696.40| 746.20 | 754.80| 811.00| 863.90| 914.10| 968.20 106.6
2016 656.90 713.80| 764.90 | 777.80| 831.30| 885.50| 937.00| 992.40 108.4
2017 672.70 730.90| 783.30 | 796.50| 851.30| 906.80| 959.50|1016.20 110.0
$ Increase 272.30 280.90| 291.10|296.50| 301.30| 306.80| 309.50| 316.20 -
% Increase 68.0% 62.4% | 59.1% | 59.3%| 54.8% | 51.1% | 47.6% | 45.2% 50.5%

The figures are at 1 January of each year, save ligatCPI figures for each January are those for the
immediately preceding Decembd@the CPI figures are taken fro@onsumer Price Index, Australia, December

2016 cat. no. 6401.0, Table 1 (A2325846Qh January 2001 the FMW, now the NMW, was $400.40 and the

base tradgualified wage rate (the C10 classification) in etals, Manufacturing and Associated Industries

Award 1998was $492.20. The successor to that award isMheufacturing and Associadelndustries and
Occupations Award 2010'he C4 classification, which is referred to in some of the following tables, was also
found in these two awards and was $634.20 in January 2001 and $940.90 in January 2017. The wage rates set
by the Australian FaiPay Commission were set as hourly rates, and the rat@80@ to 2010 are not rounded.

The 2011 to 2017 figures for the other columns are also rounded to the nearest 10 cents, consistent with award
practice.

500. The increases in Table 1 have been withimarrow band: from $272.30 to $316.20 per
week, which has produced sharply contrasting percentage and real wage outcomes
across the classifications. This has been to the relative benefit to the lower paid and the
detriment of the higher paid, but it spmal in 2011 with the awarding of percentage

increases.
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501. From January 2001 to January 2017 real wages were reduced for safety net rates that
are now paying $920.00 or more per week. This means that no productivity increases
have been distributed to wagkssifications that now pay $920.00 or more per week.

This is a significant improvement on past figures. In our 2010 submission to the first
wage review under thieair Work Actwe drew attention to the fact that over the period
December 2000 to Decemb2009 real wages were reduced for watgssifications

that then paid over $645.00.

502. We have limited this discussion to a comparison of safety net wages and the CPI.
There are other means of measuring the price increases that impact particular segments
of the community, i.e. on those who have a different basket of goods and services to the
CPI basket. The Australian Council of Trade Unions (ACTU) has argued for the
Living Cost Index, another index published by the Australian Bureau of Statistics
(ABS). ACCER has supported the continued use of the CPI as a primary reference, but
has argued that particular matters need to be considered; for example, childcare costs,
which have risen substantially in recent years, are much more important to working
sole m@rent families than the CPI reflects. Similarly, because lower income families
pay relatively more in rental costs (recently increasing) and less in mortgage
repayments (recently decreasing), the relevance of the CPI to lower income earners is
reduced. Te St Vincent de Paul Society has done extensive research on the differential
impact that rising prices have on low income groups. It has produced a detailed
examination of the way in which the ABSO&s
households ah geographic areas; sdée Relative Price Index: The CPI and the
implications of changing cost pressures on various household gr@apsn Dufty and
lan Macmillan, St Vincent de Paul Society, October 2016. These matters emphasise
the need to better und¢and the needs of the low paid and support the kind of budget
standards research that we discuss in Chapter 7.

The Federal/National Minimum Wage 199016

503. Although Australia has had some form of national minimum wage since the early part
of the twenteth century, the antecedents of the NMW date from only 1997. The NMW
followed the enactment of new wage setting provisions inNtbekplace Relations Act
1996 which included the requirement that t
net of fair minimum wages and conditions of employn
standards generally prevailing in the Aus
pai do (section 88B(2)).
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504. The AIRC introduced the FMW in its first wage review after the enactment of the 1996
amendments. Thaeview is discussed in Chapter 200he FMW was set at the same
rate as the C14 classification rate, the lowest classification rate, Meta Industry
Award 1984 This award was replaced by tivetal, Engineering and Associated
Industries Award 199&nd, later, by thdlanufacturing and Associated Industries and
Occupations Award 2010The same classification structure has been used in each of
these awards.

505. In Tables 2 to 5 we show how wage increases have varied, relative to the/€@Rhe
period 1997 to 2016 and periods within that range. The tables show the increases in the
FMW/NMW, two other classifications in thdetal Industry Award 198{&he C10 and
C4 classifications) and the CPI over the period July 1997 to July 2016haVdeused
July in these and other years to provide a better explanation of the changes that have
taken place. As the July 2016 rates include the most recent increases awarded in May
2016, they are also the rates that applied in January 2017. Tabler2 ttwee distinct
periods, which may be described by reference toAfbek Choicedegislation that was
operative in the middle period: pwork Choices Work Choicesand posiwork

Choices
Table 2
Increases in safety net wages and the CPI
July 199771 July 2016
($ per week, unless otherwise indicated)
July 1997 July 2016 Increase
Federal/National 359.40 672.70 87.2%
Minimum Wage
C10 classification 451.20 783.30 73.6%
C4 classification 597.20 940.90 57.6%
CPI 67.1 108.2 61.3%

At the time of thel997 decision, which was handed down on 29 April 1997, the most

recent published CPI figures were for the December Quarter 1996, but the most recent

completed quarter was March 1997. The table uses the March Quarter 1997 figure of

67.1, which was slightthi gher than the previous quartero6s
published CPI figure at the time of the May 2016 decision was for the March Quarter

2016. The CPI numbers are thoseConsumer Price Index, Australia, December 2016

cat. no. 6401.0Table 1 (A2325846C).

506. Table 3 shows the decisions by the AIRC in the\piaak Choicegeriod of 1997 to
2005 resulted in a very substantial real increase in the FMW and a real wage cut of 1.5

percentage points at the C4 rate.
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Table 3

Increases in safetynet wages and the CPI
July 1997- July 2005
($ per week, unless otherwise indicated)

July 1997 July 2005 Increase
\'j\‘f;geera' Minimum 359.40 484.40 34.8%
C10 classification 451.20 578.20 28.1%
C4 classification 597.20 722.20 20.9%
CPI 67.1 82.1 22.4%

See the notes to Table 2. The CPI figure for 2005 is for the March quarter, the most
recently published figure prior to the AIRC decision in June 2005.

Work Choices: fairness foregone

507.

508.

509.

The four years during which the AFPC set wages present a meokédhst to the
preceding eight years. This was especially evident in its lagiol®@en 2009. In the
2009wage review ACCER sought an increase of 2.5%, based on the then expected CPI
increase for the 12 months following the previous decision. ledrthat the real value

of safety net wages should be maintained and that, having regard to the increases being
agreed to throughout the public and private sector (more than 2.5%), it would be unfair
to reduce the real value of wages by awarding an incoddsss than 2.5%. When this

poi nt was made in the oral submi ssions o
donodt have to be fair.o And it wasnot. )
granted. This was a clear sign that a new system was needed.

Table 4 covers the period following the last decision of the AIRC in 2005 and shows
that by July 2009 the real value of all wages had been cut; and the decision in July 2009
would cut them even further. The effect of this decision was to provide no
compenation for price rises since March 2008, which was the latest date for which the
AFPC had published data on price changes prior to its 2008 decision.

The AFPC did not appear to be too uncomfortable about the decision to freeze wages.
It claimed that the dposable income of the lowest paid workers had improved under its
watch. It claimed, for example, that at the FMW level the single worker's disposable
income, which was assisted by significant tax cuts, had increased by 14.9% from July
2006 to July 2009;well above the CPI increase from the June quarter 2006 to the
March quarter 2009, which was 7.7%W#ge setting Decision and Reasons for
Decision, July 2009pages 5%). It was 7.7%, but that is not the relevant figure. The
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relevant starting point wathe most recent CPI figure when the AIRC made its last

decision in 2005, i.e. the March 2005 quarter figure. The CPI increase over the correct

period was 12.7%, as we have shown in Table 4. When the AFPC made its first

decision in October 2006, which Inded increasing rates of up to $700 per week by

$27.36 per week, it was clearly not based on events from July 2006, but had regard to

the date of the previous wage setting decision by the AIRC, including relevant CPI

changes.

Increases in safet net wages and the CPI

Table 4

Work Choices
July 200571 July 2009
(% per week, unless otherwise indicated)

July 2005 July 2009 Increase
ﬁ;geéa' Minimum 484.40 543.78 12.3%
C10 classification 578.20 637.48 10.3%
C4 classification 722.20 771.40 6.8%
CPI 82.1 92.5 12.7%

The CPI numbers are for March 2005 and March 2009; Gamesumer Price Index,
Australia, December 2018at. no. 6401.0Table 1.

510. T he

AFPCO6s

cl aim

t hat t he

i ncrease

at

t he

is arguable only if we compare disposable incomes and remove the benefit of the tax

cuts over this period. The issue of increasing disposable incomes from tax cuts is

addressed in Chapter 6 where we argue that the tax cuts did not justify real wage cuts.

We should be careful, however, not to limit our evaluation to the changes in the FMW.

The real wage cut for most safety +gefpendent workers was dramatic over \Werk

Choicesperiod; for example, while the CPI increased by 12.7%, the C4 classification

rose by 6.8% (see Table 4). These workers had a cut in their real disposable incomes

because their tax cuts were much less than their real wage cuts.

511.

Evaluating tle decisions of the AFPC in terms of the maintenance of real wage rates

also has to take into account the decision in July 2009 not to award a wage increase.

Even the lowest paid safety régpendent worker had a real wage cut as a result of this

decision.The freeze was imposed in the "lame duck” period arising from the imminent

commencement of theair Work Act 2002 n d

t he

expectation

t hat

first decision would come into operation on 1 July 2010. The freeze had the initial
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512.

513.

effect of deying a pay increase from the expected operative date, October 2009, until
July 2010. (After its initial decision in October 2006, which provided an operative date

in December 2006, about 18 months after the last increase by the AIRC, the AFPC
adopted the gactice of handing down its decision in each July, with the commencement
dates for the two pay increases being 1 October 2007 and 1 October 2008.)

The wage freeze of July 2009 imposed a burden on safety net workers that was not
imposed on any other wonig for example, in the year from May 2009 to May 2010
Average Weekly Ordinary Time Earnings (AWOTE) for full time employees increased
by 5.6%; seAverage Weekly Earnings, May 20T@at. no. 6302.0. This point is not

just made with the benefit of hindkig The wage freeze was made in the face of
evidence that wages were expected to increase across the community. In-its Post
Budget submission to the AFPC in 20009, t h
Wage Price Index is forecast to moderate from 4#@6ugh the year to the June
guarter 2009 to 31 % through the year to t
the face of that kind of evidence about wage increases across the workforce, safety net
workers got a wage freeze. This was a very unfdacaue for the lowest paid workers

and their families; and consistent with the comment by the AFPC member (mentioned
earlier) that it didnét have to be fair.
and welcome th&air Workreforms.

The Work Choicesyears disturbed the earlier relationship between Federal and State
minimum wage rates, with Federal rates falling behind State rates. This is illustrated by
a comparison between the FMW and its State equivalents at January 2010, when the
average b State rates was $21.19 per week more than the FMW; see Table 12 in
Chapter 5.

The Fair Work reforms

514.

How well has thd-air Work Actoperated and how should we evaluate the decisions of

the Fair Work Commission (FWC)? (The name of the new tribunal tnasged from

Fair Work Australia to the FWC in 2013.) The answer depends, in part, on the way in
which the AFPCO6s wa ga&holic $oeiad Fewices Australias Mbdean t r e ¢
Release in response to the freeze pointed out that the AFPC heet"#ihospital pass to

Fair Work Australia”

ALast year, in good economic times, the
wages in the hope of containing inflationary pressures in other parts of the labour
market. This year it has gone further andzé&no safety net wages in the hope that

the decision will promote economic recovery...
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In good times and bad, safety net dependent workers have been expected to carry
the burden of macro economic reform.

Todayodés decision wildl siecessany handghipfasatmey | | e s
carry a disproportionateurden in the current economic circumstancdsair(Pay
Commission Deals Dud Hand to Poorest Workers in Good Times and/ Bady

2009)

515. It was a hospital pass because it added the ignored CPI incdi@aé®dor March 2008 to
March 2009, to the CPI increase of 2.9% over the following 12 months. The media release
also made the point that minimum wage setting was being used as a macroeconomic
regulator of wages, which prompts questions about the efaetsg and fairness of placing
such a significant burden on safety-dependent workers and their families.

516. While some might wish the FWC to be judged by published price moveaftatthe last
pay freeze decision of the AFPC, the important questiorovempkid workers is how they
are treated over time. A wage freeze not only provides economic pain in the short term, but
it has a continuing legacy because it is very hard to recover lost ground. The wage setting
system was in need of repair and the cguerces of the freeze were on the FWC's agenda.
After all, a major purpose of tHeair Work Actwas to put right the problems caused by
Work Choices The FWC had to confront its legacy and its performance is to be evaluated
by how it dealt with it.

517. Table 5 summarises the changes under the reformed wage setting system and compares
recent wage increases with two sets of CPI increases.

Table 5
Increases in safety net wages and the CPI
PostWork Choices

June 2010i July 2016
($ per week, unless otherwiselicated)

June 2010 July 2016 Increase
NMW 543.78 672.70 23.7%
C10 classification 637.48 783.30 22.9%
C4 classification 771.40 940.90 22.0%
CPI
From March 2008 90.3 108.2 19.8%
From March 2009 92.5 108.2 17.0%

See notes to Table 2

518. Table5 shows that the FWC has been conted with CPI increases of 19.88dor the
period March 2008 (the most recently published CPI prior to the last wagasecby
the AFPC) to March 2016t he most r e c e May20l6deasiorg. Theh e F WC
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figure from March 2009,17.0% presents a different picture and illustrates the
importance of identifying the proper starting date. The repairing of the wage freeze
decision requires the recognition of the appropriate CPI figure. In our view, the
relevant CPI figre is that from March 2008.

519. The decisions in 2010 to 20tén be said to have overcome the real wage effects of the
AFPC's wage freeze in 2009 for lower paid workers. Because of the flat money amount
awarded in 2010 the benefits across the classificatiawe slightly favoured the lower
paid relative to the higher paid.

520. An important aspect of this period is that there was aofingpike in prices because of
the impact of the introduction of carbon pricing. The Commonwealth estimated that the
impact would add 0.7% to the CPI and provided budgetary compensation across a wide
range of households. ACCER, along with others, supported the discounting ef price
based increases commensurate with that compensation. We need to keep in mind those
arrangements ken reading these figures and evaluating the FWC's decisions by
reference to the CPI.

521. This assessment leaves out of consideration the increases in productivity and
communitywide wage movements; and the earlier deterioration in the position of low
income vage earners from 2001 to 2009. We will deal with these aspects in Chapters 4
and 5, but we note at this stage a pertinent comparison in respect of the period covered
by Table 5.

522. The NMW increase from theluly 2008 decision to July 2016 of 2%7was
substatially less than the AWOTE increase over a similar period. Over thedperio
November 2007 to November 20(i&e latest available figured the time of the 2008
and 2016wage decisionswent from $1,100.70 to $1,499.30 per week, a @6.2
increase; see Tabll10, below. This increase over a period that covered the Global
Financial Crisis delivered a communityide real increase far in advance of the real
wages of safety net workers whose real wages had barely moved or fallen over the same
period.

Uniform pecentage increases introduced

523. The percentage ineases awarded in the last gizage decisions have departed from the
broad practice since 1997. The characteristic of the longer period has been to maintain
or improve the real wages of the low paid at thpesse of the real wages of higher
paid safety net workers. The-adlocation of the compensation for price increases left
many modestly paidvorkers with real wage cuts.As Table 2 shows, the C4
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524.

525.

526.

527.

classification increased by only %% from July 1997 to Ju 2016 during which time

the CPl increasedy 61.3%6. This is a real wage cut of $22.88r week.

Part of the reason for this development has been the type of claims made by the ACTU.
For most of the period the ACTU wage claims have been for uniformyreommeunts

based on a desire to deliver relatively more of the growing economic cake to low paid
workers. Because the amounts awarded have usually been substantially less than the
claims, higher paid workers have suffered losses that were not intendeel ACTU.

Since 2011 the ACTU has sought a combination of percentage and money amounts:
percentages for classifications at and above the C10 rate and a money amount equal to

themoneyvalue of that percentage at the C10 level for lower paid classifications

WINNERS, LOSERS AND THE AVERAGE OUTCOME
What has been the net effect of theallecation of compensation for price increases?
We know that fom January 2001 to January 20&al wages were reduced for safety
net rates that are now payi%92000 or more per week. If this is more than the overall
average for those workers employed on tyafet wages, then théyave had real wage
increases; and if it is less than the average they have had real wage cuts.
There are several matters that néede considered in regard to this issue: first, the
spread of classifications across the income range; second, the distribution of safety net
dependent workers across those classifications; and, third, the calculation of a weighted
mean average. Thers also a broader question about the impact that these decisions
may have on the bargaining sector; i.e. on the extent to which minimum wage decisions
and safety net rates have influenced collective and individual wage agreements across
the broader workfoee These questions have not been the subject of close analysis over
the years. It is not our intention to do so.
Our objectives of this section are limited: to find a wage level that is a better measure of
the impact of changes than is the NMW and tovjgle some broad estimate of the
overall impact of the real wage increases and decreases of the last 15 years.

Award classification rates

528.

529.

Table 6 sets out a cross section of entvgll@ates of pay in January 2Q17They bear

out the substance of ACE€lpoint in 2005 and are relevant to both the need for a further
increase in the NMW and the potential economic cost of such an increase.

Table 6shows the impact of the limited wage increases on low paid workers has not
been as beneficial as a simpleerehce to the NMW adjustmentowid suggest. A
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rate of $738.8(er week (the minimum wage for a shop assiythas been increased
by $282.10 per week, or 624 since January 2001. A wage atthe eaner 0 s
now $718.40per week, has increased 1$279.40 per week, or 63.6%ver that time.
These increases for two significant groups of low paid workersu#stantially less
than the 68.% increase in the NMW over the same perivdhen making comparisons

about the real wage changes over the fiisyears, we must keep in mind that the

base

increase in the NMW is not a good indicator of the change in the positions of low paid

workers. Workers on the C10 rate are low paid, and that rate has increased by 59.1%

(see Table 1).

Table 6
Lowest classification rates in various awards, January 2017
(% per week
Award Introductory Lowest Classification
Rate Rate
Miscellaneous $672.70 $718.60
Clerks- Private Sector $715.20
Car Parking $708.60
General Retail Industry $738.80
Cleaning Services Industry $718.40
Hair and Beauty Industry $738.80
Restaurant Industry $672.70 $692.10
Hospitality Industry (General) $672.70 $692.10
Fast Food Industry $738.80
Aged Care $715.20
Higher Education IndustryGeneral Staff $720.30
Waste Management $712.40
Local Government Industry $719.20
Manufacturing and Associated Industries and Occupatior $672.70 $692.10
Storage Services and Wholesale $718.60 $727.70
Rail Industry- Operations $672.70

Where the award specifies an annual rate it has been divided by 52.18. In awards where annual or other time

increments are provided in the lowest finttoductory classification, the lowest annual rate is specified. The

introductory rates in this tablggly to the first three months of employment.

The distribution of safety net workers across wage classifications

530. Table 6 also prompts a question about the level of the NMW when the minimum wages

in some awards are significantly higher and a broader question about the consistency of

award relativities. It shows a number of awards covering, among others, low skilled
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work having minimum wage rates substantially greater than the NMW. The NMW is a
transitional rate in several awards. TWMescellaneous Awardwhich picks up a wide
variety of jobs not covered by other ads, has a wage rate that is 8bmore than

the NMIW after the first three months of employment. The otheards have an
increase of $190 per week after the transitional period. Why should the NMMich
applies to workers outside the award systbmbased on a transitional rate? A first
step in inproving the NMW safety net would be to remove the connection to
transitional rates.

531. In order to form a view about the numbers of workers who had real wage cuts or real
wage increases and the overall cost or benefit of those changes we need data regarding
the distribution of workers across the range of work classifications. This is a difficult
task and relies on the use of data that has been collected for other purposes, with
inevitable shortcomings.

532. The principal kind of data on this matter concerns tmalver of "award only" workers.
Information on these matters can be drawn from material considered by the FWC in
2013; Annual Wage Review 20123, Decision(June 2013 decision) The ACTU had
produced some previously unpublished data from the survey nhajatieered by the
ABS for Employee Earnings and Hours, Australia, M2§12, cat. no. 6306.0. The
publication estimated that there wdr®38,100 award only nemanagerial employees
in Australia in May 2012. This number was 16.6% of the 9,292,000 Awastrali
employees, after excluding owraeranagers of incorporated enterprises. It is important
to be clear about the definition of "award only". Employees were classified as award
only by the ABS if they were paid at the rate specified in the award, and motnaor
that rate. An employee on a few dollars more than the minimum wage rate would not
be covered by this definition, even if his or her wage was adjusted as a result of award
increases.

533. The distribution of award only workers is shown in Figurewvhjch is copied from
Chart 6.1 of the June 2013 decision (at paragraf®).3This chart was based on
previously unpublished ABS data which enabled award only workers across all awards
to be classified according to the wage rates prescribed for the vanots
classifications in théManufacturing and Associated Industries and Occupations Award
2010(the manufacturingawarde mpl oyees wer e assigned to,

category if they had earnings between $15.51 and $15.96 (one cent below the C13
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534.

535.

classification). (Since the May 2012 survey award rates have increased by 2.9%, 2.6%,
3.0% and 2.5%.)

Figure 1

Non-managerial award-only workers by classification level,
imputed using hourly earnings
May 2012

Thousands
0 50 100 150 200 250 300

254.27
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C2(b)

Over C2(b) 285.56

The FWC's footnote to this chart reads:

"ACTU calculations based on ABS 6306 (unpublished). Classifications imputed based on average hourly
ordinary time cash earnings. Casual empl oyeesbd
assumed 25 per cent casual loading. Each classificatiegl Includes employees employed at the
relevant minimum wage and those earning up to and including one cent below the minimum for the
classification above."

A striking feature of Figure 1 is the very high number of workers apparently paid below
the lowestminimum wagefor adults. Those workerare junior employees paid on
junior award rates, but the underpaymenaadiilt workers may exjin a small part of

that number Junior rates in the manufacturing award are fixed at various percentages
of the C13 rge: over the ages of 16 to 20 the percentages are 47.3%, 57.8%, 68.3%,
82.5% and 97.7%, respectively.

Another striking feature of the chart is the high number of income earners on minimum

award rates that are in excess of the top rate in the manufgctard. The ACTU
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submission explained that "... workers were assigned to the C2(b) classification if they
had hourly earnings between $24.42 and $25.42 per hour. Those over C2(b) therefore
had earnings higher than $25.42 per hour." This equated toimuminwage rate of
$965.96 per week for those in the highest paid category. The FWC commented:

"[372] The ACTU analysis of award reliance by occupation shows that there were
163800 managers and professionals employed at award rates in 2012 (10.6 per
cent of all awardreliant employees) and of these, 40 per cent were health
professionals. These health professionals are likely to account for a significant
portion of those employed on award rates above the C2(b) rate.

[373] Although caution is required in dving conclusions as to the precise extent

of award reliance at hi gher <c¢l assificat
significant incidence of award reliance higher up the classification scale. Given
the context of this Review, in which we are revimgvmodern award minimum

rates of pay, it is appropriate that we take into account the relative living standards
of all awardreliant employees.” (Footnotes omitted.)

536. We considered this material Working Australia, 2015; wages, families and poverty
and concluded that, based on the wage increases to July 2014, the median worker had
had a real wage increase, as had some in the higher paid half of the award only
population. Since then, with the real wage increa$®015and 2016 there would be
a large number with a real wage increase.

537. The difficult task of identifying the proportion of workers who have had a real wage
increase is followed by another difficult task: estimating élverage outcomes for
award only workers. In Table 7 &vorking Australa 2015: wages, families and
poverty and the associated commentary we presented a detailed analysis of the real
gains and losses for award only employees, by reference to manufacturing award
classifications, over the period January 2001 to January 201&rdénto do so it was
necessary to make assumptions about the number of hours worked by the different
cohorts because the data did not disclose how many hours were worked each week by
the workers in each of the categories. To assist our analysis, weealsat first, that
all workers were employed full time. Weoncluded that, on average, there was a real
wage increase of $3.56 per week, based on full time employment. After making
assumptions about the average number of hours worked, we estimateztage aeal
wage increase of $1.87 per weekfter taking into account the number of workers on
junior rates, by assuming an average of 70% of the adult rate, there was an average real
wage cut.

538. We conceded that the figures alve a degree of informeguessvork because of the

absence of relevant data, but concluded that the material supported the proposition that
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539.

540.

there has been, on average, a real wage cut in the classifications in which award only
workers are employed and that there was, at the leagiersuasive evidence that, on
average, award only workers are employed in wage classifications that had received real
wage increases since January 2001.

We now have to modify that conclusion in order to take into account the fact that the
June 201mndMay 2016decisiors delivered a real wage increaseThe CPI increases

over the two years prior to the May 2016 decision totalled 2.66%, whereas the NMW
and award rates were increased by 4.96%e can conclude that this increase has
resulted in a reahcrease in the average wage paid to safety net workers over ithe per
January 2001 to January 201Wage increases have been,average, greater than the
50.5%CPI increase over that period, but onlydoymall margin.

We should note that the impact thie tribunal decisions is not limited to award only
workers because award wage rates have a wider impact. They influence the setting of
wages through informal oveward payments, individual agreements and collective
agreements. In a report commissiotgdthe FWC Award reliance, Research Report
6/2013 it was found that in addition to the 19% of employees who were awbadt
another 21% of employees in npoblic sector organisations had their pay based on
awards "in some way" (page ix). How thec@d&ns on minimum wage rates impacted

on wage decisions in this part of the labour market is another unknown variable in the

estimation of the impact on wage decisions on average real wage outcomes.

Conclusion

541.
542.

543.

This section has been concerned with twodssu

First, the estimation of the overall impact of wage decisions on real wage levels: have
award only workers, as a whole, had real wage cuts since January 2001? Second, the
utility of NMW as an indicator of the changes that have occurred in minimuge wa
rates over the past 15 years.

The overall impact of wage setting decisions on safety net workers and their families
will depend on the spread of wage classifications, the distribution of award only
workers across those classifications and the numbeows worked by workers within

each income level. The body of data does not permit the drawing of any precise
measures of the net impact of real wage increases and real wage cuts across the award
classifications in which award only workers are employ®dr conclusion is that wage
increases have beem average, greater than the 38.€PI increase over that period,

but only by a small margin.
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544. The second issue concerns the use of the NMW as an indicator of how low paid work

545.

rates have changed over timAssessments of the impact of wage decisions on safety
net dependent workers and low paid workers in particular have often focused on the
NMW. While workers on the NMW are in the greatest need, the concentration on the
NMW presents a misleading pictuté the impact of wage decisions on low paid
workers. Figure 1 shows that only 2.1% of award only workers are paid the/QMW
minimum rate. The varying outcomes across the range of safety net rates are hidden by
the use of that single wage rate. A cFapicture is provided by the three rates in
Tables 2 to 5, i.e. the NMW, C10 and C4 rates. If we were to focus on only one wage
rate, the tradgualified C10 rate presents a more realistic picture of the impact of wage
setting decisions on low paid workeand their families.

It is important that those advocating for low paid workers do not limit their advocacy to
the NMW and its impact on workers and families or be seen to be simply focused on the
NMW-dependent group. Attention must also be given tonteh larger group of
working families living in or near poverty so that the central question does not turn on
the NMW and divert attention from the broader concern. The policy festiee FWC

and governments not whether poverty exists among wagenees, because it does,

but how poverty in the workforce is to be addressed over time.
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CHAPTER 4
SAFETY NET WORKERS HAVE BEEN DENIED PRODUCTIVITY INCREASES

Paragrapr
A. PRODUCTIVITY AND REAL WAGES 546
B. PRODUCTIVITY, THE TERMS OF TRADE AND WAGES 579

C. PRODUCTIVITY BENEFITS LOST THROUGH WAGE DECISIONS 598

A. PRODUCTIVITY AND REAL WAGES

546. Productivity and how to improve it are at the centre of economic debate in Australia.
Productivity growth, which is, simply put, increasirgetquantity of output relative to
the quantity of inputs, is vital for the continuing strength of the economy and the
maintenance and improvement of living standards. Productivity growth enables
increases in real wages.

547. Productivity is one of the matteteat the Fair Work Commission (FWC) has to take
into account when setting minimum wages. The "minimum wage objectivEaiof
Work Actrequires the FWC to take into account, "the performance and competitiveness
of the national economy, including prodwcii t y 0; section 284(1) (a)

548. The evaluation of the outcomes for workers who are dependent on the National
Minimum Wage (NMW) and other low paid safety net workers cannot be judged only
by reference to Consumer Price Index (CPI) increases. We need to move beyond the
initial analysis st out in Chapter 3. The maintenance of real wages is a necessary, but
not a sufficient, condition for the effective operation of a fair safety net wage.

549. All workers are entitled to expect that their real wages and living standards will increase
as a reglt of national productivity increases. While most of the Australian workforce
has reaped a productivity dividend in recent years, in the form of increased real wages,
many safety net workers have had a real wage cut, thereby depriving them of any
productvity dividend. For many more, their real wage increase has not reflected the
substantial increase in productivity.

550. The figures that we come to in this chapter demonstrate the failure of successive
tribunals to distribute productivity benefits to workerbhis has been accepted by the
FWC in the Annual Wage Review 2013}, Decision[2014] FWCFB 3500, (June 2014
decision) At the end of its conclusions oalative living standardthe FWC provided a
comprehensive overview of the falling relative livintaredards of all safety net

dependent workers:
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"All award-reliant workers have fallen behind more when compared to
comprehensive measures of average earnings, such as AWOTE and AWE, as
well as median earnings. They have also fallen behind in the growth in labour
productivity, from which growth in livig st andar ds i S ul ti m
(Paragraph 402)

551. This conclusion is more of an aside in the FWC's decisions since 2010 than a sign of
any desire to regain for workers the benefits denied to them over a number of years.
As we will see, the considdran of issues concerning the distribution of productivity
gains have been subsumed by the consideration of changes in relative living standards,
which is an issue that the FWC is required byRhg Work Actto take into account.

552. Since 2001 we have sesubstantial increases in wages across the Australian workforce
without undue inflationary pressures, partly because the economy has generated
substantial productivity increases. Higher terms of trade have also contributed to higher
wages. The fact thahe terms of trade can change substantially even over the short
term emphasises that the country's future economic prosperglybe secured through
productivity improvements.

553. We concluded in Chapter 3 that, taken as a whole, safeyependent workersave
had a real wage increase since January 2001, but only by a small margin. It is only
whenan average real wage increase has lagbieved that we can say that the benefits
of productivity are being distributed. The quantification of that averagedifficult
task because it depends on the distribution of workers across the wage classifications,
the wage rates within those classifications and the hours worked by safety net
dependent workers.

554. What we do know from Chapter 3 is that over thegaed&nuary 2001 to January 2017
real wages were increased for lower paid workers, but reduced for higher paid workers.
The point separatindné two over this period was $920 per week. Workers now @n
minimum wage rate that is $920 per week or more ammployed in a classification
that has had a real wage cut overlbgears

555. The NMW, now at $672.7(er week,has increased by 68.0% over the ydars,
substantially in egess of the CPI increase of 5%&3 This means that NMWlependent
workers have héhsome return for the productivity increases over that tiiemore
realistic reflection of the impact of wage increases on safetglepndent workers is at
the C10 award level, now at 783.30 per week, where the wage increase over the past 16
years wa$9.1%, about half of the increase in the NMTe benefit from productivity

improvements across the wage classifications decraasésit is zero at a wage
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556.

557.

558.

classification that now pays $920.00 per weekter that point the worker has had a
real wage ct to the benefit of the employer and with all of the productivity gains going
to the employer.
Because there was such a small increase in average real wage ajroomth safety net
dependent workerdt can be said that almost all of the productivity dzhencreases
received by lower paid safety ng¢pendent workers came at as a result of the real
wage cuts suffered by those employed on the minimum rates in higher paid
classifications. The different outcomes across the classifications reflected thieggran
of dollar wage increases, rather than perceniagreases, over most of the y€ars.
This was a practice designed to give relatively more assistance to lower paid workers.
It was a practice that +@located the compensation for price increasest, & the
extent that there was an increase in average real wages, the practice could be regarded
as a means of distributing the benefits of increased productivity to lower paid workers.
The practice has change&ave for a uniform increase of $26.0€r pveek in 2010, all
of the increases awarded under Baar Work Act 200%have been uniform percentage
increases.
Although the lower paid safety net workers can be regarded as having received
productivitybased increases (at the expense of higher paatysaét workers) the
relevant data shows that those classifications which have recei@edage increases
over the 16years have not received increases that reflect the increases in labour
productivity over this period.
The substantial increases in lalbgroductivity since 2001 are shown in Tables 7 and 8
by way of changes in the indexes of Gross Domestic Product (GDP) per hour worked
and Gross Value Added (GVA) per hour worked in the market sector published by the
Australian Bureau of Statistics (ABST.he figures are at December in each year
Table 7
Gross Domestic Product per hour worked

Index
December 2000 December 2016

2000

2001 | 2002| 2003| 2004 | 2005| 2006| 2007| 2008| 2009| 2010| 2011| 2012| 2013| 2014| 2015| 2016

81.4

84.8| 85.5|87.3|88.2|89.0| 89.4| 90.6| 90.2| 93.2| 92.3| 94.2| 96.6| 98.3|100.1{100.4{101.9

Source:Australian National Accounts: National Income, Expenditure and Product, Deg, 281 no.
5206.0, Table 1, A2304364W (GDP per hour worked, trend)
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559. Table 7 shows that GDP per hour worked incredsed5.2% overthe 16year perial
December 2000 to December 20Everaginga compound rate of almo4t5% per
year.
560. Table 8 shows that Gross value added per hour worked in the market sector increased
by 35.8% over the same period, averagamgompound ratef just over2.0% per year.
Table 8
Gross Value Added per hour worked- Market sector

Index
December 2000 December 2016

2000(| 2001| 2002| 2003| 2004| 2005| 2006| 2007 | 2008| 2009| 2010| 2011| 2012| 2013| 2014| 2015| 2016

75.6|79.4]|80.8| 82.8| 83.4| 85.1| 85.8| 86.9| 87.3| 90.5| 90.1| 93.5| 96.1| 98.4| 99.7|100.7/102.7

Source:Australian National Accounts: National Income, Expenditure and Product, Deg, 281 no.
5206.0, Table 1, A3606050F (GVA per hour workeaharket sector, trend).

561. Over the past 1geas the NMW hasncreased by 68%, the CPI by 50.% (Chapter 3,

Table 1) and labour productivity has increagéd2%,by GDP per hour worked, and
35.8% by GVA per hour worked in the market sector. The distribution of productivity
increasedalls away until it is zey & the safety net wage of $920 per week.

562. Under Work Choicessystem of 2006 to 2009 there was no requirement on the
Australian Fair Pay Commission (AFPC) to consider productivity. WWoek Choices
system marked a departure from the previous wage ssttmgme which had required
that the Australian Industrial Relations Commission (AIRC) have regard to, amongst
ot her s, Al evel s of productivityo when set
and conditions of employment; séérkplace Relations Act 1996ection 88B(2).

563. The AIRC did distribute some of the productivity growth over the period from when the
predecessor to the NMW, the Federal Minimum Wage, was first set in 1997 to its last
wage decision in 2005. In Chapter 3A we saw how safety net wagegezhover this
time. Table 3 shows that there were real wage increases for lower paid workers,
although the C4 classification, for example, had a real wage cut, and therefore received
no benefit from productivity increases. Over this period there wensiaderable
productivity increases: from March 1997 to March 2005 GDP per hour worked
increased by 17.4%A(stralian National Accounts: National Income, Expenditure and
Product, Dec 208, cat. no. 5206.0, Table 1, A2304364W). Clearly, a large part of the

productivity increases were not distributed to safety net workers.
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564. From 2006 the AFPC did not use productivity growth as a basis for its decisions on the

level of safety net ratesThere was no productivity dividend for safety net workers.

The AFPC reduced the real wagesatifsafety netdependent workers, with the result

that all of the gains in labour productivity were transferred to their employers. The
wage freeze in 2009 waa si gni fi cant contributor t o
decisions meant that the substantial increases in average wages (which we discuss in
Chapter 5) and living standards across the community over the four years of the
AFPCOs oper at i oimtheminimummwages thatatfsanceirc thediving
standards of the workers and families who depended on tdhsafety net workers

were substantially worse off relative to the rest of the community at the end of those
four years.

565. The FWC, which isjn substance, the AIRC with a new name, was confronted with a
real wage deficit that it had no hand in.
since 2010 must take into account the fact that it had to address the consequences of the
AFPCOs daencdi stihopensAl RC6s earlier | imited rec
might wish to be judged on its decisions since 2010, but as the successor to the AIRC
and the AFPC it has a legacy that must be addressed.

566. Taken in isolation, without regard to theal wage deficit and the disconnection
between safety net wagesd community standards, the sewstisions of the FWC
sinceJanuary2010 have delivered realage increases

567. Table 5 in Chapter 3hows that the FWC has delivered real wage increases #imce
first decision in 2010. The discussion associated with that table includes the selection
of a starting date for the calculation of price increases. We arguih¢hstiarting date
should beMarch 2008, which was the latest time for which there waskdished CPI
movement prior to the AFPCbs decision in |
a wage increase because in the following year it imposed a wage freeze by not adjusting
any wage rates.Using the March 2008 commencemetate the CPI icrease was
19.8% up to March 2016he most recent time for which there was publisretd g@rior
to t he FWCdexisiolaBeca@s® df he uniform increase of $26.00 per week
in 2010 and percentage increases since then, higher paid classificatiengteived
slightly |l ess in percentage terms 4from t
classification, now at $940.98er week, has had an increase of 28.@ompared to an
increase in the NMW of 23.7%. The margin between wage increases and theeCPI ov
these years was small, which meéreg very little of the increase in labour productivity
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was distributd. If we focus on just the six years to December 2@BP per hour

worked increased by 7. and GVA per bur worked has increased by 1%3see

Tables 7 and 8In each of the six years that the FWC made a decision it was aware of
the changes in these indices and the gap that was developing between prices and

productivity on one hand and minimum wage rates on the other.

Productivity andminimum wage setting

568.

569.

570.

571.

572.

The FWCO0s approach to productivity has be
AIRC had with the measurement and distribution of productivity gains. The various
decisions of the FWC present limited consideration of the issuesdatbis important

topic; for example the May 201dcision contains less than four pages on productivity;
Annual Wage Review 201%, Decision[2016 FWCFB 3500, paragrapt#23 to 236

The FWC has had more to say on these matters over the years arapartediation of

its views has to be gleaned from a number of decisions.

The recent decisions, however, do not address two important issues: how much of the
increases in labour productivity should go to labour and how to rectify the past failures

to award labour productivity increases. As we will see, these have been subsumed into
a broader issue concerning the relationship between safety net rates and average income
increases.

The first of these questions is particularly important in minimum waggngen
Australia and elsewhere. The contention that wage increases should reflect increases in
Aprices and productivityo summari ses t wo
compensated for price rises so as to maintain the real value of their watjese@md,

workers should have the benefit of the improvements in their own productivity. The
question for wage setting is whether workers should have the benedit of the
improvements in labour productivity, whether measured as GDP per hour woraed or
GVA per hour worked. We will return to this.

The second questipabouthow the past failures to award labour productivity increases

can be rectifiedhas not been answered by the FWC, at least exprekdias shown a
marked reluctance to revisihd sufficiency of earlier distributions of productivity
increases, even though those decisions played a significant role in the disditss
emergedetween safety net wages and average wages across the workforce

A further matterthat has been ansveel by the FWC concerns the questairwhether

national productivity increases should be distributed uniformly through national

minimum wage decisions. This is an important issue, particularly in the context of a
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wage setting system that encourages ctille bargaining in the expectation that
bargaining will emphasise the need for productivity improvements and will result in the
distribution of productivity gains at the level of the firm.

573. The AIRC had to address this questiarthe context of the new Htective bargaining
provisions introduced in 1996, provisiomgich were based on awards operating as
safety net awards.It decidedthat the distribution of productivity should be at the
national leveland that such a distributiowould not have a detrinm¢al impact on
collective bargaining and productivity growth in firms

574. The FWC, like the AIRC before it, had to address the question of whether productivity
based increases in safety net rates would remove the incentive of parties to bargain and
to find ways in which productivity gains might be achievdthe FWC has followed the
earlier view that productivity gains should be distributed at a national levehasd
found that thiswould not have a detrimentahpact on collective bargaining The
relevar conclusions in the June 2014 decision were:

A [ 1 W/HEI§t both aggregate and sectoral productivity are relevant in considering
Australiads recent economic performance
standards of the award reliant, aggregate prodtycperformance is relevant in
that it provides a measure of increasing community living standards.
[154] We disagree with the argument that productivity improvement is generated
entirely at the enterprise level. It arises also from enterprises netgyoskic
sharing information and technology, transferring knowledge, improved
infrastructure and human capital, and from structural reform overall in the
economy. The distribution of productivity entirely at an enterprise or sectoral
basis through wages outoes would not necessarily help the flow of resear
into more productive areas.
é .
[173] Nothing in the limited submissions and evidence put to us in relation to the
likely impact of our decision on productivity causes us to depart from the
conclusion of the Panel in the 2013 Review that:
O0There is no evidence tarisiagtout ofi tmei mu m
annual wage review will have an adverse impact upon productivity, at an
aggregate level or at the firm level. The limited evidence before us suggests
that minimum wages increases are more likely to stimulate productivity
measures by somemployers directly affecte by minimum wage
i ncreases. 060

575. The potential impact of safety net wage increases on the incentive to bargain was
considered again in the June 2015 decigimual Wage Review 20414, Decision
[2015 FWCFB 3500 with the FWC raffirming its earlier view:

"[4721The Panel 6s previous conclusions as
in minimum wages and collective bargaining remain valid, in particular:
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1 whilst the gap between minimum wages and bargained wages is likely to
increase the incentive for employees to bargain, a large gap may be a
disincentive for employers to bargain; and

1 minimum wages are only one element of the incentive to bargain.

[473] The available evidence indicates that the level of increases in minimum

award wages over the past decade or so have been compatible with the
encouragement of collective bargaining. We are satisfied that the increase
awarded in this Review is also compatible with the need to encourage collective
b ar g a) (Robtmotg ondittell

576. In its May 2016 decision the FWC referred to better productivity figures in recent years:

"[36] Over the five years to 20145, labour productivity growth in the market
sector was higher than the five years pri@ver the year to the December
quarter2015, GDP per hour worked fell by 0.4 per cent, following an unusually
large increase in hours worked over that year. GDP per hour worked grew over
each of the preceding four years. Gross value added (GVA) per hour worked for
the market sector grew by Qo@rcent over the year." (Emphasis added)

577. The FWC isrequired by sction 134(1)(f) of the Fair Work Actto have regard to the
likely impact ofits decisionn businessactivity, including on productivity One of the
matters that has been touched orpiavious decisions was the question of whether
minimum wage increase cause increases in productivity; see the June 2014 decision at
paragraph 171 and the June 2015 decision ab691The FWC referred to the tentative
nature of the evidence on this agpec

"[234] Evidence of the impact of minimum wage increases on productivity is

limited, particularly in relation to increases arising from the AWRs in Australia.

Il n the past, the Panel has noted that |
Commission andne OECD suggested that a higher minimum wage was likely to
pronote productivity improvement.

[235] The Expert Panel Report on the Review of the Future of the National

Mi ni mum Wage in the UK noted that empl c
raised produtivity in response to the NMW, with a more marked effect in larger

firms and evidence suggesting that this increased productivity was the result of
capitatdeepening in low wage sectoiidie UK Expert PandReport relied on UK
researchsome of which wasansideed in previous AWR decision§he more

recent UK research, by Riley and Rosazza Bondibene (2013), suggested that
firms responded to the rise in labour costs that occurred with the introduction of

the NMW byraising labour productivity.

[236] The limited evidence before us continues to support a conclusion that
increases in minimum wages are more likely to stimulate productivity measures

by some employers directly affected by minimum wage increases, rather than
inhibit productivity!" (Footnotes oritited)

578. This conclusion touches on an important matter,thetassessment is limiteds the

reference tdsome employersshows.
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579. Over the past 1§ears the AWOTE measure of average we@drnings hasicreased

PRODUCTIVITY, THE TERMS OF TRADE AND WAGES

by 91.9%6 (see Chapter 6, Table 1@hile prices, as measured by tk@Pl have
increased by only 50% (see Chapter 3, Table 1). Inflation has been contained and CPI
withinothe

ncreases

have

generally

been

The margin ofaverage wages over prices, 4pgrcentage points, shows a very large

580. Why have prices remained stable when the gap between prices and productivity and
wages is so large? The answer is to be found in the changing tetrasl@fwhich

terms of trade have moved against Australia in the last few years, the current position is

increase in real wages that is not explained by the substantial increase un labo

productivity over the past 16 years: 258& as measured by Gross DomestiodRct

per hour worked, and 338in the market sector, as measured by Gross Value Added

per hour worked.

have increased dramatically in Australia's favour over part of the past decade and have
provided the capacity for Australian workers to receive, on average, wage increases that

have been substantially greater than the increases in pricesoaidtpyity. While the

still relatively favourable with the past twelve months showing a significant

improvement in the Terms of Trade.

581. The impact of changintgemrms of trade over the past y&ars can be seen in Table 9.

The index figures are at December offeatthe years from 2000 to 20Ibhe terms of

trade were flat prior to 2000; for example in December 1996 the Terms of Trade index
was 60.6, slightly highethan the December 2000 figure of 60.0. December 2003 was

followed bya steady improvement until 201The decline after December 2011 was

substantial, but by December 2016 the index was in excess of the figure for December

2007. In December 2016he index was considerably higher théme 1996 to 2003

levels.

Table 9

Terms of Trade
December 2000 December 2016

2000

2001

2002

2003

2004

2005

2006

2007

2008

2009

2010

2011

2012

2013

2014

2015

2016

67.2

68.0

69.0

73.3

80.0

89.8

96.8

99.6

116.0

100.4

127.3

131.9

116.0

113.4

101.8

89.00

101.0

Source:Australian National Accounts: National Income, Expenditure and Product, Deg, 281 no.
5206.0, Table 1, A2304368Fend)
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582. As we have seenhé¢ FWC, like the AIRC until 2005, has been required to deal with a
number of issues around the concept, calculation and distribution of productivity.
These matters were discussed in the F WC ¢
reference to changes in tterms of trade and the declining labour share of national
income; seeAnnual Wage Review 2013, Decision [2013] FWCFB 4000, at
paragraphs 138 to 175. The FWC returned to these matters in its 2014 decision. Much
of that discussion relates to the follony observation in the June 2013 decision in
regard to the use of relevant statistical series and their divergence:

"... the various productivity, factor share and unit labour cost series mostly have a
settled relationship with each other and with otherasnees of economic
prosperity and real wage growth. But the large rise (and volatility) in the terms of
trade associated with the resources boom has disturbed many of these
relationships, adding further complexity to issues concerning productivity. This
requires us to examine more closely how and why the measures are diverging and
what the preferred measures are in terms of setting minimum wages." (Paragraph
141)

583. The Australian Council of Trade Unions (ACTU) presented detailed research to the
FWC in 2013 ad 2014 on longer term trends in the distribution of income to capital
and to labou The ACTU demonstrated théabour's share of real hourly labour
income had not kept pace with labour productigityce 2000 It argued that imecent
years the share ofational income going to labour had been at its lowest on record and
thatthe&di | ure At o award real mi ni mum wage i n
growth will mean that, all other things equal, average labour income will rise more
slowly than it obherwise would have, thus putting downward pressure on the labour
share and further redistributing national
submission, March 2013, paragraph 17@)claimed that wages and productivity had
"decoupled".

584. The FWC responded to these submissions in 2013. In summary, it said:

~

Nné the recent relationship between wag
given:
1 the divergence between producer prices and consumer prices associated

with the significantrecentescalath i n Australi ads ter me

1 the implications of capital deepening and changes in the ratio of capital
and labour inputs;

1 the widespread incidence of declining labour shares of the national
incomes in developed economies; and

9 productivity, factor shar and unit labour costs series, both in aggregate or
by sector, are measured across the workforce as a whole rather than
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simply for awardr el i ant empl oyees. o0 (This s
decisionat paragrapfi60)

585. In 2014 the FWC referred to a Productivipmmission research papera bour 6 s s h a |

586.

587.

588.

of growth in income and prosperjtwritten by Mr D Parham in late 2013, and a range
of conclusions in it regarding theTheauses
FWC s ummthemagrpahtsfMPar hamdés paper as:

1 while the labour share of income fell by 4 or more percentage points in the
2000s, labour was made no worse off by this because labour income grew at a
faster rate in the 2000s than in the 1990s through stronger growth in both real
wagesand employment;

1 the labour income share only fell because capital income growth accelerated
even mor e, with the |l arge rise in Aus
growth in real income which provided scope for growth in both labour and
capital incone;

1 the rise in the terms of trade meant that producer prices rose faster than
consumer prices, so that the purchasing power value of each dollar earned rose
for consumers, including but not confined to employees;

1 the mining boom was overwhelmingtgsponsible for the fall in labour share
in Australia, through the development of capacity which added to the
economyo6s <capital st o c kinteasiva produetoru | t e d
overall;

1 as the terms of trade decline, the labour income share illbig the share is
unlikely to revert fully to previous levels given a more cagitéénsive
economy;

1T action to restore the old | abour incor
through wage rises would probably only have adverse consequences for
employment and inflation and for industries already facing adjustment
pressures; and

1 with declining terms of trade, increasing productivity growth will be the way
to sustain growth in real wages. o ( Ju

We draw attention to MPar hamdés poi nt t hat the | abour
though there was real wage growtheaRwage growth was a emphasissdseveral
parties in thear2d@dueld htelmati ntghe whes dar ch f ol
share of income fell sharpbyer this period, labour was no worse off as the real income

of |abour had nonetheless growno; June 201
Mr Parham and these parties were concerned agtregatereal wagegrowth across

the workforce. Significantly,hie positim of safety net workers and the levélsafety

net wages wasot addressed by the general discussion.

The FWC did not express a conclusion about these and related issues, but said:

flt is generally accepted, and we accept, that the labour share of if@Eme
declined materially over the past two decades. There has been a redistribution of
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589.

590.

591.

income from labour to capitalt is true that real wages have grown over that

tme but , as i s apparent from Mr Par hamd
(including its capaity to purchase consumer goods) accelerated more rapidly.
The benefits of the increase in Austr al

trade increase over the past decade have benefited capital disproportionately to
labour. (June 2014 decision, paradrds7, emphasis added.)

It is apparent from the following paragraphs in its decision that the FWC saw the issue
concerning the disproportionate benefits as a passing one:

A [ 1Warote that the terms of trade, which have been an important cahse of
rise in the purchasing power of laboand capital income the past decadénas
declined over the past two years, although it remains at historically high levels.
At the same time, labour productivity, if not mefiictor productivity, has begun

to rise. Bah of these are indicators that the major shock to the economy caused
by the very high prices of resources, and subsequent capital investment in mining,
is beginning to pass. With it will pass, at least to a degree, the unusual impact on
the labour and catal shares of national income, and the boost to employee
purchasing power from a high exchange rate.

[169] It is our view that shorteerm volatility in the shares of labour and capital,
caused by exceptional circumstances, do not provide a foundatiaftdring the

NMW and award rates. We agree that changes in labour productivity that are
sustained provide a firmer basis for any increase in real minimum rates. Longer
term trends in the labour share of national income should be kept in mind, as they
can influence assessments of the fairness of, and relative standard of living
provided by, minimum wages. ([2014 FWCFB 3500, emphasis added.)

The most obvious point omitted from these passages is that minimum wage workers
have not had the real wage growthttis claimed to have accompanied the increasing
terms of trade. This is a matter of great importance for a tribunal that is setting
minimum wage rates. The passage contains another illustration of the concentration on
aggregate measures that hide sexioauntertrends. The overlooked trends are very
detrimental to the low paid and safetydee pendent wor ker s. The
fails to address the position of the very people who depend on its deciErmse

matters attracted little attention imet June 2015 and May 2016 decisions.

The coverage of productivity in the June 2015 decision is short, with most of it reciting
statistics at industry and national levels, andffeming its earlier view that minimum

wage increases had not beerda si ncentive to collective
discussion of productivity is introduced with the advice that the decision on the Annual
Wage Review 2012 3 Nnsets out why productivity a
consideration in minimm wage fixation" ad that it"included a detailed account of what

the key concepts measure and how they are réjagedJune 2015 decision, paragraph

182.
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592. The FWC referred to the substantial issues raised by the ACTU and ACCER concerning
the failure to distribute produeity increases.

[189] The ACTU and ACCER have again drawn our attention to the real value of
the NMW lagging behind productivity growth over the past decade and a falling
labour share of income over that period. Whilst recognising that thel 2013
Review cecision meant that loyaid workers did share in productivity growth
over the past year, the ACTU submitted that the increase it proposed was
necessary to Aensure that some of t hi
considered the longer term decline e tabour share of income in its 2013
Review decision, concluding that:
Al 169] Il t i s etarm volatilityeinvthetshaees of labow and e r
capital, caused by exceptional circumstances, do not provide a foundation
for altering the NMW and award rates. We agree that changes in labour
productivity that are sustainedgvide a firmer basis for any increase in real
minimum rates. Longeterm trends in the labour share of national income
should be kept in mind, as they can influence assessments of the fairness of,
and relative standard of living provided by, minimum wagés
[190] Nothing put to us in the current Review persuades us to depart from that
assessment and the conclusions drawn. 0
593. This failed to deal with the substance of the issue raised. The FWC had evidence of
prolonged increases in produ¢ v i t vy . There were fAsustai ne
productivity, but there had not been compensation for them. Short term variations
could not hide that fact. There was a nafi
Despite this, there was nacknowledgment of the implications of the sustained
productivity improvements, albeit that there were cyclical factors in operation.
594. The last sentenaaf the passage in the June 2@lktision which was affirmed in the in
paragraph 189 of the June 20Jcdion shows that the reward for productivity growth
is subject to an assessment of the labour share of national income. The reference in the
third sentence to the relevance of the labour share of national income to the
fassessment s omndrelkativeestafdard of livieg psovided by, manimum
wageso is intended to have some significa
rates on account of productivity increases is constrained in some unspecified way by the
share of national incomeoing to labour as a result movements in all wages, whether
set by the safety net provisions of the legislation or bargained individually or
collectively.
595. T he FWC©6s consideration of productivity
competitiveness and vidity, the opening paragraph of which was:

A [ 1 Bftér]falling sharply in the GFC, the wages share steadily recovered until
2011 and has since been relatively flat. The profits share has fallen back in recent
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597.

598.

years after climbing sharply in the GFC ansl @ftermath. In 2014 it was at a

| ower |l evel than in mo st years since

paragraph 297)
Paragraph 197 was followed by a graph (Chart 4.2) which showed the wages share of
total factor income at about 20%, save for the GR@g@devhen it fell significantly (and
the profit share increased accordingly). It would be wrong if these macro outcomes,
largely driven by the wages of workers who do not rely on safety net wages, were to
compromise the setting of a fair safety net wagésat appears to have happened.
The matters covered in the six previous paragraphs were included in ACCER's
submissions of March 2016. ACCER took the view that safety net workerhase
who depend directly or indirectly on the minimum wage ratebgahe FWC were
being treated unfairly. The four pages of the May 2016 decision covering the
productivity question do not deal with that aspect. Those paragraphs comprise a
recitation of statistics, followed by the observations quoted earlier in relaidhe
potential positive impact that an increase in minimum wage rates might have on
productivity. The closest we find to a conclusion on the impact that productivity
changes have had on the wage decision is found in a very generally drafted paragraph
the FWC's conclusions:

"[101] The general economic climate is robust, with some continued
improvement in productivity and historically low levels of inflation and wages
growth. The prevailing economic circumstances provide an opportunity to
improve therelative living standards of the low paid and to enable them to better
meet their needs. The level of increase we have decided upon will not lead to
inflationary pressure and is highly unlikely to have any measurable negative
impact on employment. It wilhowever, mean a modest improvement in the real
wages for those employees who are reliant on the NMW and modern award
minimum wages.

PRODUCTIVITY BENEFITS LOST THROUGH WAGE DECISIONS

The very substantial loss by safety net workers of the berdfpigsoductivity growth

cannot be denied. On the basis of our calculations in Chapter 3, on average, safety net
workers have had very little benefit from the productivity gains since 2001. The
declining labour share of income must be partly caused biyrehtment of safety net
workers, whose productivity increases have been transferred to their employers.
Denying about ondifth of the workforce wage increases based on the substantial

productivityincreasesnust have had a substantial effect on the labare of national
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599.

600.

601.

income. The impact on the labour share of income is not limited to thefiftheof

workers who are only paid the prescribed minimum wage, but extends to those whose
collective and individual agreements are set by reference to theuammwage rates.

In the June 2013 decision (at paragraphl67), the FWC accepted that there is a gap
between increases in modern award wages and productivity growth, but desisted from
drawing conclusions about that gap. However, it did consider "recemdUgtivity
increases in making its decision. The decision to award a 2.6% increase was made in
the context of an annual CPI increase of 2.5%, including an estimated 0.7% increase on
account of the introduction of carbon pricing (and for which Commoniveak cuts

and transfers compensated) and an increase of 0.25% in compulsory superannuation
contributions. This was small recognition of productivity improvements, especially in
the light of the following summary of them:

"On all measures, labour prodwity increased over the year to the December
guarter 2012. Labour productivity, as measured by GDP per hour worked in trend
terms, was 2.9 per cent higher; gross value added in the market sector per hour
worked increased by 2.4 per cent; and GDP per caqtaased by 1.2 per cent."
(June 2013 decision, paragraph 17, footnote omitted)

The reason for the discounting of recorded productivity growth is evident in the
following conclusion:

"Our productivity performance as a nation underpins our standalidiraj. In

this context labour productivity is relevant. As we have noted, there has recently
been an increase in labour productivity. Shertm variations in productivity
should be interpreted with some caution and whether the recent increase is
sustainale remains to be seen. It is for that reason that we have not given greater
weight to recent productivity outcomes in deciding to only award a modest
increase in minimum wages in this Review. If sustained, the recent improvement
in labour productivity cold provide the capacity to address the declining relative
position of the low paid and for them to share in increasing community living
standards.” (June 2013 decision, paragraph 61)

The last sentence in paragraph 61 was repeated in paragraphs 3238aoidtHd@
decision. Paragraph 61 raises a concern and some uncertainty. First, the concern. The
discounting of productivinbased wage increases because soime doubt about
accuracy or sustainability will inevitably work against the fair distribution of
productivity and the interests of safety net workers, unless there is a means of reviewing

past assessments or the use of some averaging process.
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602. The need for a change is demonstrated in the last AIRC wage review in 2005. The
tribunal had evidence suggieng that in the calendar year to December 2004 there had
been a decline in labour productivity. In its conclusions, it stated:

"Turning to a review of economic indicators in the last year... Prices as measured
by the CPI increased by 2.6 per cent over 12 months to December 2004.
Productivity growth has been negative for the last 12 months.

We consider that to grant the ACTU's claim for an increase of $26.60 per week in
all award rates would be inconsistent with our statutory responsibilities. \We agr
with those who submitted that the claim is excessive. It is clear that there has
been a slowing of GDP growth in 200% and that in recent quarters productivity
growth has been disappointing..."Safety Net Review, 2008rint PR002005,
paragraphs 42@21)

603. This was an erroneous assessment because subsequently released data showed that there
had been an improvement in labour productivity: over the period December 2003 to
December 2004 GDP per hour worked gitewl.0% and it increased by @®over the
next 12 months (see Table 7). The problem of short term variations and initial
misreporting of changes could be addressed through the adoption of a moving average.

604. The uncertainty raised by the last sentence in paragraph 61 and its repetition in
paragraphs323 and 428 is whether the FWC had accepted that there was a pool of
undistributed productivity that it would be prepared to distribute over subsequent years.
What did it foreshadow by the final sentence of paragraph 61?

Alf sustained the recent impraament in labour productivitgould provide the
capacity to address the declining relative position of the low paid and for them to
share in increasing community living standards" (emphasis added).

605. This passage, while holding out a prospect of improwdddistandards, provided no
confidence that the situation would improve. The crucial point is that there have been
substantial and sustained productivity improvements over the past 15 years, and more,
yet safety net workers have not had the benefit cdeéhimprovements and have gone
backwards compared to the labour force as a whole. The situation is unlikely to change
without acknowledgment of these facts.

606. The small distribution of productivity in 2013 was repeated in 2014. In 2014 the FWC
sai d trhterm maasuiutes of productivity should be interpreted with some caution
as productivity 1is best measured over a
paragraph 159 it said that #Agrowth in | ab
somesuppot or a modest rise in the real val ue

context of a finding that né trend | abour

176



607.

608.

609.

though at a somewhat faster rate in 2012 (2.5 per cent) than in 20p@i1(tént for all

se¢ ors and 1.8 per cent for the market sec

to have accepted the ACTU submission that

per cent between 200@3 and 201213, the real (CRadjusted) value of the NMW rose
byony 3.4 per cento; see paragraph 162.
In 2014 an increase of 3.0% was awarded in the context of CPI increases from March

2013 to March 2014 of 2.9% and an increase of 0.25% in compulsory superannuation

contributions. It appears that the use of the wsde me s upport owasn par a

not persuasive support. There was a lack of information in the decision about how the
productivity improvements of the previous year or over the business cycle informed the
decision. The 0.1% increase in real wages, ewvgh recognition of the change in
superannuation contributions, was an inadequate amount to help safety net workers
"share in increasing community living standards".

The uniform increase of 2.5% in the June 2015 decision has similar features, although
the CPl increase was 1.7%. The difference between the two can be regarded as a return
on productivity increases, but the FWC noted that GDP per hour had risen by 1.6% over
the 12 months to December 2014 (paragraph 184). The margin between the 1.7%
increasein the CPI and the 2.5 % increase for all minimum rates does not reflect the
increase in labour productivity.

In its May 2016 decision the FWC awarded a uniform 2.4% increase in the NMW and
award rates in the context of a very low annual CPI increase8% (March 2015 to

March 2016). There are a number of factors to be determined in the assessment of the
fairness of a decision, but the awarding of wage increases of this magnitude in excess of
the increase in the CPI represents a substantial distriboftitre annual improvement

in productivity. It should be noted, as should the failure to do this in previous years.
Given the productivity increases over the previous years it should have been the pattern,

rather than the exception.

Capital deepening

610.

In 2013 and 2014 the FWC referred to the claims that capital deepening, i.e. the
increase in capital inputs relative to labour inputs, needed to be taken into account. The
FWC6s 2013 decision (at paragraph 385) r
quarter 2005 to the December quarter 2012 labour productivity had risen by 9.9% and

commented:
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"No party disputed the above data but several questioned the inferences to be
drawn from it. Ai Group, for example, reiterated its view that capital deepening
was a substantial cause of the rise in labour productivity and there should be no
assumption that wages rise commensurately.” (Paragraph [386])

611. Clearly, this is an important issue in the measurement of changes in labour productivity
and the fairness of dstons regarding the distribution of those gains, yet it was not
covered in the published reasons. I f t hi
it should be explained why and how the matter was taken into accdums. an
important matter thatequires further consideration.

Conclusion

612. The issues concerning the measurement and distribution of productivity increases and
the i mpact of the terms of trade are matf
decision making process. Substantial praditg increases should be taken into
account in a meaningful way and the decisions should be transparent and explain how
productivity increases have been taken into accoudbwever, the issue may be
avoided because thHEWC's obligation totake into accont relative living standards
when setting safety net wage rates. Living standards improve because of changes in
productivity and the terms of trade. If proper account were taken of changes in relative
living standards, both the driver of long term growproductivity, and the cause of
shorter term changes in national income, the terms of trade, will be factored into
minimum wage rates. These changes are manifested through changes in average
weekly earnings and similar measures, which we will consid€hapter 5.

613. The FWC adverted to this kind of point in its June 2013 decision:

"To the extent that productivity growth is reflected in average real wages growth,
it will be a relevant consideration for minimum wage fixation because of the
requirement in bth the modern awards and minimum wages objectives to take
into account the relative living standards and needs of the low paid.” (Paragraph
144, footnote omitted)

614. A reference to the terms of trade could be added to this passage. But the fundamental
prodem for safety netlependent workers is that their wages have not reflected
communitywide average wage growth over the years, including the years in which the
FWC has been setting wages underfae Work Act 2009 Safety net wages do not
need to be idockstep with average wages, but they should follow a similar path over
time and have a reasonable connection with them. This means that, in order to correct

the shortcomings of recent years, more often than not safety net rates will need to
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increase at greater rate than average wage levelgen in periods ofittle or no
average wage growth. nlorder to minimise uninformed controversy over such
prospective outcomes the FWC should acknowledge and explain the past shortcomings

in the setting of safetyat wages.
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CHAPTER 5
SAFETY NET WAGES HAVE FALLEN BEHIND GENERAL WAGE LEVELS
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GENERAL INDICATORS OF INCREASING COMMUNITY INCOMES

Any properassessment of the wage increases for low paid work classifications has to be
evaluated in the light of what has happened in the rest of the comnmfatywages

have to be set with regard to relative living standards across the community. In this
sectionwe turn to a comparison between safety net wages and various measures of
wages and incomes, based on the data in Table 10.

Table 10 compares the changes in the National Minimum Wage (NMW) and the base
tradequalified C10 wage rate with general measureshaiges in national wages and
incomes since 2001. These general measures may also be compared with the changes
in the other safety nawagerates set out in Table 1 in Chapter 3. The cumulative
changes show, for example, that safety net wages lostastibttrelative value during

the Work Choicesyears, which are represented by the January 2006 to January 2010

figures.

Average Weekly Ordinary Time Earnings

617.

618.

The comparison between safety net rates and Average Weekly Ordinary Time Earnings
(AWOTE), publi®ied by the Australian Bureau of Statistics (ABS), is of particular
importance. As a measure of ordinary time earnings, the AWOTE figures exclude
cyclical factors such as the amount of overtime worked and are an appropriate
comparator over time for the sty net rates.

The figures show that safety net wage rates have fallen substantiallyt #8)AMOIE,

which increased by 91.9% over the pastydEars. The NMW increase of 64.1%
compares unfavourably with the increase in AWOTE. The NMWffom 50.1% to

43.9% of AWOTE over the 16 years to January 201At the other end of our
calculations in Table 1, a safety net rate starting at $700 per weekuary&£001
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increased by only 45%2 over the same period. In 2001 it was 87.6% of AWOR& a
in January 2017 was 66.%36 of AWOTE.

Table 10

Safety net rates compared to other wages and incomes
20012017
($ per week, unless otherwise indicated)

. . . Average Cumulative
Cumulative | Cumulative | Cumulative | Weekly . Household | :
; el i . : Cumulative | . increase in
Year increase in | increase in | increase in| Ordinary | ; .~ | Disposable
i . increase in Household
FMW/ trade- WagePrice Time Income ;
" . AWOTE Disposable
NMW qualified Index Earnings per head Income
rate (C10) (AWOTE)
2001 798.80 413.61
2002 3.3% 3.0% 3.4% 843.10 5.5% 455.00 10.0%
2003 7.7% 6.7% 6.9% 882.20 10.4% 451.58 9.2%
2004 11.9% 10.2% 10.8% 929.60 16.4% 477.34 15.4%
2005 16.7% 14.0% 14.9% 964.90 20.8% 512.56 23.9%
2006 20.9% 17.5% 19.6% 1014.50 27.0% 530.84 28.3%
2007 27.8% 23.0% 24.5% 1045.40 30.9% 570.89 38.0%
2008 30.4% 25.1% 29.5% 1100.70 37.8% 619.91 49.9%
2009 35.8% 29.5% 35.0% 1158.50 45.0% 683.90 65.3%
2010 35.8% 29.5% 39.0% 1225.20 53.4% 680.19 64.5%
2011 42.3% 34.8% 44.3% 1274.10 59.5% 722.35 74.6%
2012 47.2% 39.4% 49.6% 1333.40 66.9% 753.39 82.1%
2013 51.4% 43.3% 54.7% 1392.80 74.4% 761.43 84.1%
2014 55.4% 47.2% 58.6% 1437.20 80.0% 795.09 92.2%
2015 60.1% 51.6% 62.7% 1474.50 84.6% 810.18 95.9%
2016 64.1% 55.4% 66.3% 1499.90 87.7% 812.93 96.5%
2017 68.0% 59.1% 69.4% 1533.10 91.9% 824.83 99.4%

Save as noted below, the figures are at January of each year. AWOTE figures are trend estimataneof full
adult ordinary time earnings, public and private sectors, at November of the preceding yeénserage
Weekly Earnings, Australia, November Bpdat. no. 6302.0(Trend, A84990044V)and earlier publications in
this series Wage Price Index figures are fromdage Price Index, December H)lat. no. 6345.0 (Trend,
AA27138851R. Household Disposable Income figures are taken from the Melbowsnie In t Poverey dises:
Australia September Quarter 20 and are in respect of December of the preceding year, savehéhfigure

for September 201@he latest avilable) is used for January 2017

619. If the NMW had increased at the same rate as AWOthe NMW would now be
$768.40 per week, $95.7®r week more than it is. Had the $700.00 per week safety
net rate maintained its 2001 relativity to AWOTE it wibhave risen to $1,343.30 per

week, an extra $32701per week. These are startling comgams
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620.

621.

622.

623.

624.

The past 16/ears is a valid reference period for comparisons of changes in minimum
wages and average wages. Concentrating on more recent changes will not give a true
picture of the changes under national regulation that have impacted on low plegtswo

and their families. The Fair Work Commission (FWC) frequently refers to shorter time
periods, which are within the period of its existence since January 2010 (when it was
the named Fair Work Australia) The reference to more recent years is helpful
understanding the relative changes over the shorter and longer periods, but any progress
within recent years should only be seen as progress towards correcting the deterioration
over the longer period, including the period since 1997 when the NMW ivgs f
introduced (and the known as the Federal Minimum Wage).

Table 10 shows that, at the time tbe FWC's decision in May 2016he publiskd
AWOTE figures recorded a 29.5Wcrease over #hseven year period, November 2008

to November 2015 Over thesame period the NMW increased by only 20.8% (see
January 2009 to January 2016 in Table Extendirg the comparison to January 2017,
AWOTE has increased by 32@3(November 2008 to November 20Q1éd the NMW

has increased by 234/ (January 2009 to Janué§16). The gap between the increases

in AWOTE and the NMW fell a little over the year: froBn7 percentage points to 8.6
percentage points.

The FWC's decisions have stabilised the relative value of minimum wage rates, with
some very recent improvement. Over the four years to November 2016 AWOTE
increased by 10.1% while the minimum wage rates have increased by 16e9%l{e

1) Over the year to November 2016 AWOTE increased by 2.2% and minimum wage
rates increased by 2.4% However, this is veryelifirogress towards repairing the
deterioration in the relative value of minimum wage rates.

The substantive point toe made is that over the pastyirs the divergence between
safety net rates and AWOTE has been very damaging to the interests ofnedfety
dependent workers and the slight reversal of that trend in the last couple of years does
not address the losses of previous years.

We do not argue for a strict arithmetical nexus between safety net rates and AWOTE,
because the ratio between them mayugoor down depending on circumstances, but
these figures show how much the NMW and other safety net workers have lost when
compared to community wage movements and, as a result, general living standards. As

a matter of principle and fairness, the NMW atber safety net rates should follow a
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625.

626.

similar path to these average weekly earnings; and must do sosbd¢ia valueof

safety net wages is to be maintained.

It is important to note that AWOTE understates the increases received{spfietynnet
workes. Because AWOTE covers the population as a whole, including safety net
workers who comprise about ofith of the workforce, a comparison between the
wages of safety net workers and the rest of the workforce would require the extraction
of safety net wrkers from a measure like AWOTE. This would present a greater
contrast than the figures used in Table 10. Simply put, Hfiftheof workers are safety
netdependent and have a wage increase of 30.0% over a decade, while the overall
community increases 60.0%, the foufifths who are able to bargain (formally or
informally) for higher wages will have had an increase of about 67.5%, i.e. more than
10.0% above the aggregate figure.

It is apparent that the FWC has largely stopped the collapse in theerelalue of
minimum wages, but it has failed to address the substantial deterioration of earlier years
and to give priority to those workers who are most in need. One of the legacies left to
the FWC was the Australian Fair Pay Commission's wage free2@08f This meant

that the FWC had to take into account movements in prices and average earning for the
year prior to its own establishment. No doubt, it would prefer to be judged by the

events and circumstances since January 2010, but it cannot do so.

Wage Price Index

627.

628.

The Wage Price Index (WPincreased by 69.4% over the §éars to Jarary 2017

rather less than AWCH, but rather more than the 5&5ncrease in the CPI. At each
January the WPI figure is the one that was publigbedhe previous month, but the
wage rate is the one that was set earlier in the previous year. Since 2010 the wage
increases have beamtroducedin eachJuly. In making comparisons between the two

we should keep in mind the fact that the WPI figures useld table are recorded after

the relevant wage movements.

In contrast to AWOTE and similar measures which actually reflect levels of
remuneration received by employees and changes in those levels, the WPI is not
designed to reflect the payments recdigeross the workforce or in segments of it

"The WPIs measure changes over time in the price of wages and salaries
unaffected bychanges in the quality or quantity of work performed. A range of
procedures have beateveloped to identify and measure quakind quantity
changes and ensure that oplyre price changes are reflected in the indéxes.
(Wage Price Index, December 2Qtat. no. 6345.0, page 16.
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629.

630.

631.

632.

633.

634.

The WPI has been given some prominence in past decisions because of the claim that it

represented pur e price changeso in the costs of

used by the FWC as a comparator for wage rate adjustmedatgever, lecause it is an
indicator of changes over time, the WPI is not an indicator of current relative living
standard, which the legislation requires to be taken into account when setting minimum
wages.

In 2012 the FWC referred to the WPI in the context of relative living standards, and in
doing so raised some broader questions:

"We are required to take into accauhe relative living standards and needs of
the low paid. Except at the national minimum wage level, the value of all award
rates of pay has fallen relative to the various measures of movements in average
rates of pay. The national minimum wage has re&T the past decade at about
the same rate as the WPI. This implies that the lowest award rate has kept pace
with increases in other rates of pay for fmonanagerial employees. In this sense,
the relative position of the lowest award rate has been masdtanut this is not
so for higher award rate®©ver the past decade, average earnings have risen
faster than individual rates of pay, caused by the workforce moving into higher
paid jobs over time. As a consequence, those reliant on award rates of pay have
fallen behind the average earnings of workers and, in this sense, have not
retained their relative standard of pdy. (Annual Wage Review 20112,
Decision,(June 2012 decision), paragraph 15, emphasis added.)

In section D of this chapter we deal with ttiaim in the last two sentences that rising

inequality was caused by the workforce rising into higher paid ¢oles time. The
substance adectionD is that the change in workforce composition does not explain the

divergence between minimum wage rates and the WPI.

The claim in the June 2012 decision that

past decade at about t h een schoerein subsegeenta s
decisions; for example in its June 2015 decision the FWC said:

"The NMW and modern award minimum rates have grown more slowly over the
past decade than have measures of average pay, although growth in the NMW has
remained close tdat of the WPL." (Paragraph 43)

The claims that the NMW has "remained close" to the WPI is contenbausnore to

the point the gap between increases in the WPI and the increases received by higher
paid, but still low paid, minimum waggependent workelis substantial.

The justification for money, rather than percentage increases, was the provision of
support for those workers who weresh in need of a wage increasghe differential

impact was the result of money increagesaward rates thatook sulstantial wage

growth away from higher paid classificatiorisut which barely favouredower paid

dependent workers in terms of real wages and disadvantaged them in terms of relative
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635.

636.

637.

wages. The overall increase minimum wagdependent workers was less tliha WPI
increases. In January 2007 the NMW was 3.3 percentage points ahead of the increase
in the WPI, but a decade later, in January 2017, it waperegentage points below the

WPI increase. In January 2007 the C10 rate was 1.5 percentage points thehind
increase in the WRbut by January 2017 it was 1(@8rcentage points behind. These

are significant figures.

These shortcomings are part of the legacy of the national wage setting system and
cannot be avoided by reason of the establishment ¢fW@ in 2010. The legacy has

to be acknowledged, along with recent developments. The position of the NMW and
award rates relative to the WPI has improved overfithee years to January 2017,
during which the WPI increased by 13.2% compared to a 14.2%asernn safety net
wagesjut there is still some way to go in regard to correcting the errors of the past.

As we saw in Chapter 3, the C10 wage rate is a better indicator of the impact of wage
increases on the low paid. Because of money, and not fegeenncreases being
awarded until 2010, the C10 rate lost substantial relativity to the WPI. By January
2016, the C10 rate had had increased by 5%d#tpared to an increase of 6%4n the

WPI. Had the C10 followed ¢hWPI it would have been $833.8850.50per week

higher than it was in January 201 Had the C4 classification followed the WPI over

the same peod, it would have been $1,074.30 per week, not $940e@@veek with a
shortfall of $133.4(0per week. As Table 1 has shown, the increases Higher paid
classifications were much less relative to the WPhe most disadvantaged from our
examples in Table 1 are the modestly paid minimum veegpendent workers now on
$1,016.20per week: compared to th®.8% increase in the WPI since January 2001,

the increasén their wage rate has been &2 It cannot be said that any of this loss

has been offset by some advantage received by the low paid.

These comparisons raise the question of whether anyficiatssn should get any less

than the WPI. On what basis should higher income classifications not get the WPI
increases?The justification cannot be found in any claim that it was done in order to
give more to the lowest paid, because, as we have geeimwest paid have fallen
behind. In the following paragraphs we take a closer look and discuss the reasons for

concluding that the WPI is conservative measure of national wages growth.

More on the nature and relevance of the Wage Price Index

638.

Our cancern with the use of the WPI is not just about the relative numbers. There is a
fundamental point to be made about the nature and design of the WPI. In order to
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640.

641.

develop this point it is necessary to say something about awards and the compilation of
theWPI. Our argument is that the WPI understates relevant changes and that minimum
wages across all levels should move by more than the WPI

We need to be clear about the differences between the award classifications and the
matters measured by the WPI. Adatlassifications are broadly drawn to enable a
range of workwithin firms and across industrie® be performed within a particular
classification. Broadanded classification structures were introduced in the early
1990s to replace narrowly defined mkoclassifications that had too often imposed
limitations on enterprise flexibility and the ability of workers to acquire skills,
experience and enhanced promotional opportunities. Under these modern
classifications, work can change without the need 4dassify the worker into another

or a higher classification; i.e. work value increases may occur within a work
classification. A new worker may, for example, do more skilled work than his or her
predecessor, yet fall within the same wage classificatidfork classifications are,
therefore, not static and can accommodate change. If it were not so, the FWC would
need to constantly review, amend and extend many work classifications.

The WPI is about something different. It separates the static remynamic in work
classifications. The procedure for the compilation of the WPI is set out in paragraph 8
of the Explanatory Notes &age Price Index, Australia December 2014

"Price-determining characteristics of the jobs are fixed to ensurechaatges in
these characteristics do not contribute toward index movements. The following
are examples of changes in pribetermining characteristics which are not
reflected in index movements:
changes in the nature of work performed (e.g. different tasks
responsibilities).."

The data used in the WPI is compiled from surveys of employers, with particular
employers reporting over a period of time in respect of relevant aspects of their
businesses. This is how it is explained by the Australian Bureatabstics (ABS):

"9.4 Pure price movements are allowed to contribute to the ordinary time price.
These movements will include: those due to inflation; cost of living; enterprise or
agency agreements; award rises; minimum wage rises; individual atentra
(both formal and informal); and salary reviews.
9.5 Elements that are excluded from changes in the ordinary time price are those
that relate to changes in the quality or quantity of work performed. Quality
changes within a job can occur in a numbfervays including:

changes in the level of performance of the occupant

changes in the age, grade or level of qualification of the occupant

changes in the duties required to perform the job.

186



642.

643.

644.

A range of procedures have been developed to gtaaljtyst thedata collected to
ensure only pure price changes are reflected in the indexes.

9.6 Only those jobs that exist in both the current and the previous quaater (i
matched jobs) contribute to the index calculations. Jobs are matched by collecting
detailed jobspecifications and ensuring job occupants do not deviate from these
specifications over time. When an employee moves out of the sampled job, the
WHPI will continue to collect information about the job, rather than the employee."
(Wage Price Index: ConceptSources and Methodgat. no. 6351.0.55.001,
Chapter 9)

The WPI seeks to measure changes in the price of labour in jobs that are unchanged
between ABS surveys. Changes in wage levels are recorded, but where there has been a
substantial change in the wodf the employee, the position in question is excluded
from the survey, as is the recording of any increase in wages for that employee. This
recording exercise has nothing to do with the scope and extent of work classifications
and the particular questioof whether there has been any change in the appropriate
work classification. An employee may drop out of the WPI sample even though he or
she would stay within the work classification.

There is another fundamental point to be taken into account.prides of labour may
increase in the unchanged jobs because of, for example, an increase in the safety net
wage for safety nedependent workers, an increase in wages as a result of a new
collective bargain or because of individual manietated adjustmest The WPI is,
therefore, partly determined by the FWC; and past wage decisions are reflected in the
WPI to some extent. The limited increases in safety net rates have had a depressive
effect on the WPI. The decisionkthe tribunals duringhe past 16ears to disconnect
safety net wage increases from community wage movements have reduced the utility of
the WPI as a guide in setting those wages. If one wanted to know what was happening
in the labour market in order to provide some guide for the settisgfety net rates, it

would be necessary to exclude safety net workers. The WPI, properly used, should
recognise the point that we made earlier in regard to the comparability of AWOTE.
Extracting the part of the WPI index which is the product of gafet decisions would

give a higher figure for those who are not safety net workers.

As a measure of "pure price changes" the WPI is of limited use in wage setting and is
certainly not a measure that should operate as a ceiling, as it ded terbe treated by

the FWC. Rather it should be treated more as a floor, with a margin above it, in the
setting of wage increases. The figures demonstrate that many safety net workers have

found themselves very much below that "pure price" floor. WthenVPI is adjusted
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upwards to take account of the fact that it covers safety net workers, who have their
wages fixed by the FWC, the gap between safety net rates and the price changes in the
rest of the labour market is even greater.

The Melbourne Instiut eds cal cul a tterrm tnerds io incorReRistribatiord | on g
645. Table 10 shows changes in seasonally adjusted household disposable income per head
(HDI) over the period 2001 to 2017These figures are drawn from the most recent
issue ofPoverty Lires: Australia a quarterly newsletter published by the Melbourne

Institute of Applied Economic and Social Research (Melbourne Institute) at the
University of Melbourne. There is an arithmetical relationship between each poverty
line contained in the newedter and the estimated HDI, so that each of the 10
households for which poverty lines are calculated rmavéine with thechanges in the
HDI. TheHDIs are based on data Mational Accountgcat. no. 5206.0), September
2016 and Australian Demographic t&tistics (cat. no. 3101.0), June Quarter 2015.
HDIs for all quarters since September 1973 are published in Table 2 of the publication.
The most recent publication Roverty Lines: Australia September Quartedl@0 We
explain inthe note to Table 10 &lt, pending the release of figures for December quarter
2016, we have used the published figures for September quarter2@bBecember
quarter 2016 issus due by April 2016.

646. The99.4% increase in HDI since January 2001 exceeds other income measlaéxa
10. It is subtantially greater than the 9¥%®increase in the AWOTEver the same
period. Unlike AWOTE, which is a prdax measureHDI measures disposable
incomes. As we will see later, changes to income tax rates have had a significant effect
on aftertax incomes. The extent to which changes in taxation rates and other factors
explain the differences between the AWOTE and HDI measures is unclear; for
example, compositional changes in the population might have some effect on the HDI
comparisos over time. We will return to changes in disposable incomes when
discussing poverty levels and ABS data on disposable household income and its
measure of median equivalised disposable household income.

Comparing safety net wages and median wages

647. The submissions by the Australian Council of Trade Unions (ACTU) to successive
national wage reviews have emphasised the change in the relativity of the NMW to
median weekly earnings of full time workers. Table 5.3 of the May 2016 decision
(Annual Wage Revie®01516, Decision[2016] FWCFB 3500) shows that over the
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period August 2004 to August 2014 this minimum wage "bite" fell from 58.4% to
53.4%.

648. In March 2016 United Voice made an application to the FWC to set a medium target by
which the NMW would be set at 60% of median earnings. The ACTU supported the
application, which was held over to the 2a1l6 wage review. Submissions were filed
by variots parties prior to the hearing of the application in October 2016. The ACTU's
submission included a comparison between the NMW, and its predecessors, and median
earning back to 1983The ACTU's commentary included the following:

AThe NMW has13.b% abbve the G0% ofmrmedian at 1983, or 7.5%

thirty years ago in 1986, to 11.0% below the 60% of median at 2016. The 2016
figure for the NMW of 11.0% below the median is slightly less than the 12.1%
below 60% of the median in 2012. This flattening i€ da a fall in the median
after 2012 and then very slow growth i
14)

AThe mini mum wage bite as a per683ent of
in 198310 53.4%in 20160 ( Page 15)

649. The basis of the claim is sumnsad in ACCER's submission in reply of 17 October
2016:

"We note that until 1992 the NMW was never less than 7.0% above the 60% of
the median. By 1999 the NMW had fallen to less than 60% of the median. Since
2008, it has been at least 9.0% below 60% ofntledian. In the four years from
2004, a period coinciding with thé/ork Choicesyears, the NMW dropped by
about four percentage points. In each of the three years to 2016 the NMW has
been at or very close to 11.0% below 60% of the median.

It should also b noted that in August 1997, four months after the NMW was first
set (and then called the Federal Minimum Wage), the NMW was 3.0% above
60% of the median. After 18 years it was 11.0% below 60% of the median. This
illustrates the fundamental failure of nmmim wage setting in recent Australian
history. This downward trend has flowed through to award rates of pay. United
Voice has proposed. that the adjustment to award rates betlinked to the
NMW-target, but be the subject of determination in each awage review."
(Paragraphs 16 and 17.)

650. Relevant to our discussion of the changeer the past 16 yearte ACTU's materia
shows that the NMW was aboui0%6 below the 60% of median line August 2000,
sevenpercentage points higher than its positioAugust2016.

An overview of wages and family support 1973 to 2016

651. In Table 11 we compare HDI changes with the changes in the disposable incomes of
two households, the single worker and the couple with two children, with reference to
August 1973, Januar®001 and January 2016. The wage rates used are the lowest
minimum wage applicable at each time. The table enables a comparison of the kind of
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652.

outcomes in the first 28 years and the last 15 years covered by the Melbourne

I nstituteds research.
Table 11demonstrates that tharhily's position relative téiDI has deteriorated since
2001, as has its position relative to the poverty lines calculated from them. The
deterioration is even greater in the case of safety net workers employed in higher work
classfications. Over the first period of 28 years there was a marked increase in the
disposable incoes of the family relative téiDI. Since 2001 the family has lagged
behind this community wide measure.
Table 11
Disposable incomes of safety net workeind families relative to Australian
Household Disposable Income per head

1973 2017
$ per week, unless otherwise indicated)

Single Worker Coufmrletz two Household
(NMW or Disposable Income
. (NMW or
equivalent) . (Per head)
equivalent)

August 1973 54.00 58.50 53.47
January 2001 346.38 503.37 413.61
January 2017 606.23 896.79 824.83
Ratio 20011973 6.41:1 8.60:1 7.74:1
Ratio 20171973 11.2:1 15.3:1 15.43:1
Ratio 20172001 1.75:1 1.78:1 1.99:1

The 1973 figures are extracted from Table 3.14 ofFigt Main Report of the Commission of Inquiry

into Poverty, April 1974 The minimum wage used by the Poverty Commission was $60.00 per week
and was fixed by reference to the different male ratesahyalied throughout Australia. The equal pay
decisions had not been implemented at that time. Household Disposable Income figures are from
calculations by the Melbourne Institute. The earliest calculation is for the September Quarter 1973.
The most reast calculation is for September 20i6Poverty Lines Australia, September Quarter 201

That figure has been used for Januart 20 The disposable income figuresr fJanuary 2001 and
January 201%are taken from Tables 15 and 19, below. Rental assistamieh was available in 2001

and 2017or the family, is not included. Rental assistance was not paid in 1973.

653. The change which is reflected by the position of low income households relative to

each other and to the HDIs was the result of policy de@gsimrchange the respective
contributions made by the wage packet and the public purse to the support of families.
The change came out of a widespread concern in the late 1960s and early 1970s for
low income families who were living in poverty. The substrincrease in family
support occurred prior to 2001. Families received more than the increase in HDI over
these years and single workers reedivess than the increaseHil. An economic
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argument can be made for this change in relative proporti@mgting part of the cost
of family support to the taxpayer means that wage increases can be less than they
would otherwise be; but it is a change that comes at a cost to the public purse.
Although the single worker may be relatively worse off, the redndn his or her
wage is not necessarily unfair because it involves the removal of part of the single
wor kerds MnAovercompensationo when wages ar
workers with family responsibilities.

654. The changes between 1973 and 2064 ia sharp contrast to the changes between
2001 and 2016. Since 2001 families have had significantlflesmiacreases than
those inHDI and have reduced the progress made by families prior to that time. The
change in the position oh¢ single workerealative toHDI has been dramatic. The
difference between outcomes for the two households reflects the increase in family
payments over this period. Even with very substantial increases in family payments,
families fell behind the comnmity average, as masured byHDI. The underlying
reason was the decline in the wage packet. While the relative decline in the single
wor kerdéds position through to 2001 might
circumstances were more effectively targeted, the change o#igon of the single
worker from that date is a matter of great concern. Since about the turn of the century
the decline in wages relative to communitgome levels, as measured HpI, has
prejudiced those who do not have the power to bargain foehigage rates, whether
they have family responsibilities or not.

The impact of changing Terms of Trade on average and minimum wages

655. Since the June 2012 decision the FWC discussed changes in real net national disposable
income (RNNDI) and its connection thhe changes in community wage rates and
disposable incomes over the past decade or more. This period has seen the major
impact that the changing Terms of Trade have had on Australian incomes. In the
following paragraphs we discuss the relationship betwsserage wages and minimum
wage rates.

656. In its June 2015 decision the FWC referred to the recent fall in aggregate wages growth:

"[22] Each measure of wages reflects a continuing fall in aggregate wages growth

over the past year, to historically low leseThis is contributing to the process of
adjusting to the downturn in the terms of trade, as real net national disposable
income (RNNDI) has increased by less than GDP from the second half of 2011.

[ 23] The very sharp ri sne2007mho 2@L0L, olowea| i a 6 s
by an almost equally large fall since then, has had substantial implications for the
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Australian economy and for wage earners. It has caused a disturbance in several
economic relationships that are normally quite settled.

[24] Oneof these is the relationship between the growth in GDP and the growth
in RNNDI. It is RNNDI that best captures the income that is available to
distribute to labour and capital. As it grew faster than GDP, from 2007 until 2011,
average wage growth accelie@ as wage earners gained some of the benefits that
came from the increase in the value (as distinct from the volume) of the products
that Australia exports. The profit share of national income rose a little, but labour
still gained some of the greateccome.Prior to the acceleration of RNNDI, the
measures of average wages (average weekly ordinary time earnings (AWOTE)
and average weekly earnings (AWE)), the Wage Price Index (WPI) and the NMW
had all risen at about the same rate. Between 2007 and 2G81RNNDI rose
rapidly, the average wage measures rose substantially faster than did the WPI,
the NMW and modern award minimum wagBse gains to labour came in the
form of higher utilisation of the labour force and a growth in higher paying jobs,
with little of it flowing to the awardgeliant workforce. One effect of the growth

in nominal average wages was a growth in nominal unit labour costs (although
not in real unit labour costs). These high nominal unit labour costs have made it
harder for Australianifms outside the resources sector (which was receiving the
high prices) to compete internationally.

[25] The subsequent fall in the terms of trade has reversed the relationship
between GDP and RNNDI: while GDP has continued to rise, albeit at a somewhat
sower pace, RNNDI has grown much more slowly. As mentioned earlier,
RNNDI has increased at a slower rate than GDP from the second half of 2011.
Between December 2012 and December 2014, GDP grew by 4.7 per cent while
RNNDI grew by 2 per cent.

[26] The ecoopmy is now in a position where it must absorb the consequences of
the slow growth of RNNDI, including the consequences for wages growth."
(Emphasis added)

657. These passages would suggest that the underlying unfairness that we have pointed to

658.

(and have done da the past) is the product of some short term disruption caused by a

short term change in the Terms of Trade.

There are a number of points to be made about these paragraphs on the basis of the

information in Table 10. First, the NMW had lagged AWOMere before 2007. In

January 2006, a relevant date for judging the decisions of the Australian Industrial

Relations Commission (AIRC), which had just lost its wagtting powers, the growth
in the NMW was 20.9% and compared to 27.0% for AWOTE. The pasiti higher
paid awaredependent workers was worse. Second, the WPI had I#Qy&@ITE by a

considerable margin, which suggested, as we argue above, that the calculation of the

WPI does not fully reflect increasing wage costs. Third, the NMW and awarelsyag

which lagged behind the increases in AWOTE did so by reason of decisions by the
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Australian Fair Pay Commission (AFPC), from its first decision at the end of 2006 to its
last decision in 2009 (to impose a wage freeze), and the FWC from 2010. The FWC
has had a specific statutory obligation to take into account relative living standards,
which, we argue, would include average wage levels.

659. The fourth point about these paragraphs is that, while the FWC points to the impact of
these changes on wages growit leaves aside the question of hatvanges in the
Terms of Tradeshould impact on the NMW and award rates. The issue is whether
safety net dependent workers, who missed out during the boom years when average
wages outstripped minimum wage rates, Ww#l protected when increases in average
wages fall away. Fairness requires that, having been deprived of wage increases
reflecting community wage movements, safety net increases should not now be
determined byny slowing or downturn iaverage wages. Csistency requires that, in
these changed circumstances, minimum wage rates increase at a greater rate than

average wages.

B. DIVERGING STATE AND FEDERAL WAGE SETTING DECISIONS

660. While the AFPC was the primary wage setting tribunal in Australia over the period
2006 to 2009, State industrial tribunals had coverage of up to one third of safety net
dependent workers. Workers outside the Federal jurisdiction were covered by State
awads made by employment tribunals in States other than Victoria (which had already
referred most of its employmerdgulating powers to the Commonwealth). The
decisions of the AFPC in those years saw a departure from the earlier high degree of
consistencyn the wage rates set in the various jurisdictioifiat consistency dates
back to the early 1990s when all industrial tribunals cooperated to introduce nationally
consistent classification structures and wage rates. It involved the establishment of pay
relativities between the varisuclassifications in each awam@hd the use of the
tradespersonds C10 rate, or its equivalen
consistency between awards. The compression of relativities as a result of thegawardin
of money amounts, and not percentages, has been significant, compounded federally by
the AFPC awarding lower increases to higher paid workers.

661. State industrial tribunals have had a limited role in wage setting since the
Commonwealth began to exercise [igwers under the corporations power in 2006.
New South Wales, Queensland, South Australia and Tasmania have now transferred the
great bulk of their employment powers to the Commonwealth (as Victoria did in 1997).
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Western Australia, which has not transéel powers as the other States have done,
retains a broader State system, albeit without coverage of corporations because they are
covered by the Commonwealth legislation. Following legislative changes in New
South Wales in 2011 the NMW was adopted arateStVage cases were discontinued.

In late 2010 the Tasmanian Industrial Commission adopted the NMW, thereby
eliminating the earlier margin between the Tasmanian and Federal rates. Because of its
reference of powers, Victoria has always been coveredeblfMAWNV/NMW since it was
introduced in 1997. Western Australia, Queensland and South Australia still set a State
minimum wage. Because of the breadth of the referrals by Queensland and South
Australia, the State minimum wages in those States are of imatgd operation, with

their operation now being limited to the public sector.

662. The differences between State and Federal tribunals are illustrated in Table 12, which
compares the FMW/NMWrdl its State equivalents danuaryof various years between
from 2006 to 2017

Table 12

Comparison of FMW/NMW and relevant State rates
January 2006January 2017

(% per week)
2006 | 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017
/FNMMV://V 484.40| 543.78| 543.78| 569.90| 589.30| 606.40| 622.20 | 640.90| 656.90| 672.70

NSW 484.40| 552.70| 568.20| 569.90| - - - - - -

Qld. 484.40| 552.00| 568.20 | 588.20| 610.20| 630.70| 646.50| 668.80| 688.00| 704.50

W. Aust. | 484.40| 557.40| 569.70| 587.20| 607.10| 627.70| 645.20| 665.90| 679.90| 692.90

S. Aust. | 484.40| 546.65| 560.65| 580.30| 600.00| 617.40| 633.50| 652.50| 668.80| 684.90

Tas. 484.40| 546.10| 558.10| 569.90| 589.30| 606.00| 622.20| 640.90 - -

663.

Note: The South Australian rate, the "Minimum Standard for Remuneration" came into operation on 1
April 2006

The national consistency prior to the first decision ufderk Choicess evident in the

first column of Table 12.The differences between Federal and State rates in January
2009 mostly reflect the decisions of the various tribunals in the first thexs géthe

Work Choicegegislation. In January 2010, which followed the AFPC wage freeze and
before the FWC's first wage decision untlee Fair Work Act 2009the unweighted
average of the lowest adult minimum rate in each of the States other thanaVicis
$564.97 per week, $21.19 per week more than the NMW. In 2011, the minimum award
rate in NSW was $592.30, but the NMW was adopted for award free employees. That
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664.

665.

666.

general rate noohger operates. In January 2Ghé average of the three States wihic

set their own rates as $694.1(per week, $22.00 per week more than the NMW. The
difference remains a considerable amount in the budget of low income workers and
their families. Most of the difference is attributable to AFPC's wage freeze in 2009 and
the refusal of other tribunals to follow it.

It should also be noted that the consistency in the lowest minimum wage rate in 2006
was also reflected in the award wage rates across the jurisdictions. National award
rates, as well as the FMW fell behirieetStates over th&/ork Choiceperiod. The end

result was a transition to new national awards in 2010 that were essentially based on the
Work Choice®ra wage rates. As we can see from Table 12, using the State wage rates

as a guide, the cuts of théork Choicesera are still with us.

THE REGULATION OF COMMONWEALTH EMPLOYMENT

The trend in national safety net wage rates since 2001 may also be compared to the
outcomes of decisions of the Commonwealth Remuneration Tribunal (the Tribunal) and
theCommonweal t hds own empl oyment practices.
various other entitlements for a wide range of public officeholders (including members

of the FWC), Parliamentary office holders (including Ministers) judicial and related
officers and the holders of Principal Executive Offices (PEOs). The Tribunal
determines general pay increases and pay increases in particular cases; e.g. for positions
where there have been significant work value changes. The general increases awarded
by the Tibunal are reflected in the PEO rates set out in Table 13. The Commonwealth
has the ability to employ PEO employees within a total remuneration band, which in the
case of the PEBand D classificatiois now in the range382,700 to $610,370.

Table 13 sts out adjustments to two of the four PEO bands set by the Tribunal and the
level of payments made to members of the Senior Executive Service (SES). The Band
4 PEO rate was increased by 67.7% between 2001 and 2014. The Tribunal decided that
there would b&o general increase in 2014 (&tatementl2 May 2014) and it was not

until January 2016 that a further increase came into operation Stseement 9
December 2015). The Tribunal undertook a review of a range of public offices in 2016,
but has not copieted the process. By a Statent dated 28 November 2016 the
Tribunal advised thgudicial salaries would be increased by 4.8% from 1 January 2017,

but otherwiseit advised that it "does not expect to determine a general increase to
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remuneration for otr public offices in its jurisdiction until m@017'. As at January
2017, the Band 4 PEO rate had increased by 71.0%.
667. We have included the SES data in Table 13 because it provides a guide as to how the
Commonwealth treats its own senior officers. SE&rges are not set by the Tribunal,
but by governmental processeShe SES figures for January of each year are the
figures published for the prmwus year. The figures for 2018 e not yet available,
which means that we are unablertsert figures fodanuary 2017

Table 13

Remuneration of Commonwealth officers and public sector employees

2000-2017
($ per annum)
Principal Principal
Executive Executive AWOTE
Office Office SES Band 1| SES Band 2| SES Band 3| Public
Band A Band D (Median) (Median) (Median) sector
Reference Reference
salary salary
2001 92000 209900 132287 160882 194309 887.40
2002 95600 218100 135541 166041 202884 925.60
2003 98800 225300 139948 171672 210725 960.50
2004 102760 234320 154097 187959 229147 1004.70
2005 106770 243460 164981 203410 250607 1046.10
2006 111150 253450 170416 210861 260983 1097.30
2007 113930 259790 177857 220691 276446 1142.60
2008 127060 289700 185606 233526 293404 1177.10
2009 132530 302160 196880 248133 315007 1228.30
2010 136500 311230 202589 255328 324142 1303.50
2011 142100 324000 209274 263754 334838 1371.30
2012 146380 333720 216936 272316 343532 1428.10
2013 150780 343740 228312 285608 362950 1488.00
2014 154399 351990 235706 294968 379486 1537.90
2015 154399 351990 238223 299720 389011 1570.60
2016 157487 359030 239880 299878 395599 1616.70
2017 157487 359030 1671.30
% increase 71.2% 71.0% >81.3% >86.4% >103.4% 88.3%

The figures are at January of each year. The figures for Principal Executive Officer holders are for the
prescribed Areference salaryo in the two bands
Tribunal, supplemented by ACCER calculationsheTreference salary was a figure within the salary
bands set by the Tribunal. In 2013 the Tribunal omitted reference to the reference salary and the figures
used in the table are calculated by applying the 2.4% and 2.0% increases awarded in 2014 dner Decem
2015, respectively. The salaries are currently under review.

The public sector AWOTE entries are trend figures taken fAmerage Weekly Earnings, Australia,
November 2016&at. no. 6302.0 (A84994886L), and earlier publications in this sefibe ABS figures

are for November in each of the years preceding the entries in the table.

SES figures are for total remuneration, but do not include performance pay. Total remuneration includes
base salary plus superannuation; motor vehicles; dat benefits (including Fringe Benefits Tax where
applicable). The SES figures for 2001 to 2009 are taken from decisions of the Remuneration Tribunal.

and
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Subsequent figures are from, or calculated from, successive Remuneration Reports by the Australian
Pubic Service Commission, the most recent being the Remuneration Report for December 2015,
published in 2016.

668. Table 13 also includes AWOTE for the public sector, which includes more than the
Commonweal thdés agencies. The (Qperlweekin s ect ¢
November 2000 to $1,671.30 in November 2016, an increase 6b88.Be increase in
the public sector AWOTE ovehé year to November 2016 was %4This public
sector ircrease over the past 16 years is [6centage points less than the baomd
public and private sector AWOTE that we use in Table 10.

669. Members of the FWC are covered by determinations of the Remuneration Tribunal.
There has been a change from the previous arrangements where legislation provided a
salary link between the FW&predecessor, the AIRC, and judicial salaries. In 2001
the salaries of Deputy Presidents were set by legislation at 95% of the salary of a
Federal Court judge, and Commissioners at 70% of a Deputy President's salary. The
salaries of Deputy Presidentave risen from $202,255 to $337,380 per year (base
salary) and the salaries of Commissioners have risen from $141,578 to $266,870 per
year (base salary); Tribunal @eminations 2000/13 and 2016/19he salaries were
not adjusted in 2016, but are currgntinder review. These increases are 66.8% and
88.5%, respectively, and, on average, are not outside the range of increases that have
been awarded in the senior echelons of the public sector. They are, however,
substantially greater than the increasethansafety net rates, especially with the more
skilled wage rates, set by the FWC and its predecessors.

670. The general level of increases reflected in the PEO rates, SES agreements and the
public sector AWOTE contrast markedly with safety net rates. @uldic sector
AWOTE increased by 88.3%hile, for example, the traegualified rate increased by
59.1% over the same period. The contrast even starker in safety net wage
classifications thahow pay a modest wage; for example we saw in Table 1 that a
classification that now pays $1,0p@r week, much less than the public sector average
ordinary time wage of 67130 per weekhas had an increase of 45.28bout half of
the public sector increase of 8843

671. These figures highlight a major inconsistenevieen the outcomes for the wplid
part of the public sector and low paid workers. We are not dealing with just a few rates
that are out of alignment, but with a systemic failure. It is important for there to be
broad consistency between what the Camwealth does in respect of its own
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employees, including how its employees and public officeholders are treated by the
Tribunal, and the position it takes in respect of wages for low paid workers. Over the
years the Commonwealthrder successive Governnig) stood mute on this matter
while the wage system became increasingly less equal and more unfair.

672. Our complaint is not with the outcomes of the Tribunal's decisions, but with the fact
that safety net workers have been treated inequitably. We subirihélyaare entitled
to the same kind of outcomes. We ask, rhetorically, why is it that public sector workers
and the most senior members of government can have such better and sustained

outcomes?

D. RISING INEQUALITY: ASSESSING ECONOMIC RESTRUCTURING

673. In this section we concentrate on fA&/C's claims in its 2012 and 2013 decisiomest t
rising inequality has been caused by economic restructuring and, in particular, the
increasing skill levels of the labour force. This is not an either/or issue, bwihicte
requires an assessment of the relative impact of labour force changes and minimum
wage decisions on wage incomés.section E of this chapter we consider the FWC's
discussion in the June 2014 decision of earnings inequality.

674. It has been apparentrfesome time that there has been growing inequality across the
labour market and increasing disconnection between going rates in the labour market
and the safety net rates prescribed by the NMW and awards. For some time the
tribunals have not been obvioystoncerned about these trends, apparently treating
them as a generally benign development. In 2012 the &€ claimed that:

Aféover the past decade, average earning
of pay, caused bythe workforce moving intdiigher paid jobs over time. As a
consequence, those reliant on award rates of pay have fallen behind the average
earnings of workers and, in this sense, have not retained their relative standard of
pay. 0 (June 2012 deci si eadded)par agr aphs

675. The FWC was attributing the growing gap to the movement to higher paid jobs, with
the implication that rising inequality was beyond its control. In its 2013 decision the
FWC raised its concern about the future consequences of this development:

fiWe are conscious that there is a broad shift in the economy tdvigidr

skilled jobs and that this is affecting measures of average and even median
earnings.Even the WPI will be affected if the pay rates of the higher skilled are

rising more rapidly as eesult of the increased relative demand. For this reason,

we would not expect award rates, especially for the |skiled jobs, to rise as

fast as the average. Nonet hel ess, the a
living standards and norms alidwow the households of employees live. In this
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way it is relevant to our task of considering relative living standards. It remains
one of a number of considerations that we must take into account.

If not addressed, increasing earnings inequality andp#isistent decline of

modern award minimum wages relative to wage increases generally may have
broader implications, both for our economy and for the maintenance of social
cohesion. 0 (June 20 153empghasisiaddédp n, paragr a

676. These paragrapha the 2013 decision suggest that the growing proportion of higher
skilled jobs was the cause of the growing separation of award wages and average wages
across the workforce. It was consistent with the 2012 view, but this time the change
was seen as pobyy having implications for social cohesion in the futufghe FWC
said that the changes fAmayo be a threat
about social cohesion, we might add social exclusion and poverty, which are present,
not merely potential.

677. In its June 2014 decision, the FWC appeared to qualify its earlier emphasis on changes
in the skills mix:

"The Australian Government highlighted the impact of the trend towards higher
paid, higherskilled jobs on earning inequality. If the economy hashanging
structure of jobs towards the higher skilled, as the Australian economy has had,
we would not expect minimum rates of pay to keep pace fully with average
earnings. Nonetheless, the evidence is clear that even the lowest award rates have
barely kep pace with growth in rates of pay more generally (as measured by the
WPI). Higher award rates have fallen well behind growth in the WPI over the
decade. While the lower award rates have had small increases in their real
purchasing power, all award rateave fallen substantially, relative to measures

of average or median earnings. We conclude that earnings from jobs paid at the
award rate are contributing less to the maintenance of relative living standards
than they have in the past decadéhrfual WageReview 20134, Decision

(June 2014 decision), paragraph 345, footnote omitted.)

678. The FWC did not consider the question of the changing skills mix in its 2042016
decisiors. We expect that part of the reason for the change was the material set out
bdow, which was put by ACCER in its 2014 and 2015 submissions. More recent data
is now available, showing a continuing increase in the skills mix, but it is not necessary
to consider it for present purposes.

679. Although this issue has disappeared from the FRBAdDalysis of the reasons for the
divergence in minimum wages and average wages, it remains an important issue for
wages policy. We repeéelow part of ACCER's earlimubmission®n these matters
because it is important to understand the changesrih&iking place in the Australian

workforce and their impact on national inequality.
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680. What is the factual basis for the claim that the changing workforce composition has
been the cause of growing inequality® work our way through this issue we ndied
the evidence that was before the FWC in regard to these matters. The only relevant
reference for the basis of the FWCO0s concl

Al 391] [ n reflecting on t he rise I n
Govenment drew attention to the fact that it can have a number of causes and
par ti cul ar diggificamtoshife tdwartdshhegheriskilled occupations and
rising skill levelsin the workforce over recent decades, reflecting stronger
demand for higher skilteworkers.

[392] The NMW and modern award minimum rates are rates of pay for the job. In
an economy with a&hanging structure of jobs, including towards the higher
skilled we would not expect minimum rates of pay to rise as fast as average
earnings. Nonetheless, the evidence is clear that even the lowest award rates have
barely kept pace with growth in rates of pay for the job more generally (as
measured by the WPI). Highaward rates have fallen well behind growth in the

WPI over the decade. While the lower award rates have had small increases in
their real purchasing power, all award rates have fallen substantially relative to
measures of average or median earnings.chla@ging structure of earninggs

meant that earnings from jobs paid at the award rate are contributing less to the
mai ntenance of relative |iving standard
2013 decision, footnote in paragraph 391 omitted, eniphdsied)

681. The last sentence is consistent with the claim in the June 2012 decision that the
changing structure of jobs had caused average earnings to rise faster than minimum
wage rates.

682. The footnote in paragraph 391 of the 2013 decision is to parag@phof the
Australian Governmentdés March 2013 submi s
material on increased earnings inequality and the reasons for it. The submission read:

fAlso, movements in earnings over time can be affected by both changes in
wages ana@ompositional changes, such as changes in hours worked and changes
i n empl oy e Addiscussédiinl Qhaptari3xthere has been a significant
shift towardshigher skilled occupations and rising skill levels in the workforce
over recent deades reflecting stronger demand for higher skilled workers. This
is |Ilikely to have contributed to this i
added)
683. The only part of Chapter 3 of the Australian Government submission that is relevant to

this matters Chapter 3. 7, entitled ALabour mar k
referred to ABS data on the changing skill levels of the Australian workforce. A
footnote states:

AThe Australian Bureau of Statistics cl
levels commensurate with a qualification(s) as follows: Skill level 1: Bachelor
degree or higher qualification; Skill level 2: Advanced Diploma or Diploma; Skill
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level 3: Certificate IV or Il (the Certificate Il requirement for this skill level
includesat least two years etle-job training); Skill level 4: Certificate Il or Ill;

and Skill level 5: Certificate | or secondary education. In some cases relevant
work experience may be a substitute for formal qualificafiongelevant work
experience and/oonthejob training may be required in addition to formal
gualifications. 0

684. Leaving aside for the moment a table setting out the ABS findings in relation to skill
level changes, covering changes over the previous year and the previous decade, the
following is the only reference to compositional changes in the Australian Government
submission:

Al 141] Low skilled workers are more |
awardreliant than higher skilled workers, making an examination of labour
market developmentsy skill level important and relevant.

[142] In a continuation of the ongoing structural shift toward a more highly
skilled and service based economy, employment growth has been driven by more
highly skilled occupations, demonstrating the increasing itapoe of attaining
educational qualifications. This structural change in demand for skijst have
contributedto the increase in earnings inequality as shown in Chapter 6.

[143] Indeed, over the 10 years to February 2013, employment growth has been
dominated by the higher skill levels, with skill levels 1, 2 and 3 accounting for
65.9 per cent of employment growth. Skill level 4 also recorded strong growth
and accounted for 28.4 per cent of total employment growth. By contrast, skill
level 5 occupationgthe lowest skill occupations, accounted for just 5.7 per cent
of total employment growth over the period.

[144] Over the last decade, the share of employment comprised by skill level 5
has decreased from 19.9 per cent to 17.3 per cent, whereas thgreamnilshare

of skill level 1 occupations has grown from 26.4 percent to 29.3 per cent over the
same period.

[145] Over the year to February 2013, the largest increase in employment was in
skill level 4 occupations (growth of 133 200 workers or 4.4 pet) acghereas
employment in skill level 1 and skill level 2 occupations declined slightly over

the year (see Table 3.2). Given the long term trend towards higher skilled
occupations, however, t his decline 1is
omitted, empasis added)

685. Tabl e 3.2 of the Australian Government 0s
empl oyment by skil/l |l evel , one and 10 vyea
t he AlBl®dr d-orce, Australia, Detailed, Quarterlycat. no. 6291.0.55.003),
February 2013, and ADEEWR trend dat ao.
686.The Australian Governmentdos reference to
and the changing skills mix of the Australian workforce was tentative: structural change
Ami ght have cont r i btyt Hodevet, thére vgas wovanalygis oi n e q u
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attempted quantification by the FWC of this important part of its reasoning. There was
no attempt to find out how much of the change may be the result of positive
compositional changes in the workforce and whethat dhange might explain and
justify the growing disconnection of award and going rates and, consequently,
increasing inequality.

Quantifying the increase in skill levels

687. In the following paragraphs of this section we have attempted to find out how much
compositional change has taken place and how much it explains the growing inequality.
Whether any compositional change justifies increasing inequality is taken up later.

688. Table 14 uses the data presented by the Australian Government regarding the number of
employees in each of the five skill levels in 2003 and 2013. The table sets out the
compositional mix in each of those years.

689. In order to give an estimate of the degree of overall change in skill levels it is necessary
to provide an estimate of the respective work values (measuring skills, responsibilities,
etc.) of each of those skill levels. The relativities used in Tablard4estimations
based on the relativities in Schedule B of M@nufacturing and Associated Industries
and Occupations Award 2010The classifications in this award and its predecessor
awards (theMetal Industry Award 1984nd theMetal, Engineering and gsociated
Industries Award 1998arose out of the award-structuring processes of the early
1990s when the AIRC and State tribunals engaged in a cooperative process to
modernise award classifications, provide appropriate relativities within awards and
provide consistency between awards. Metal Industry Awardvas varied to provide
for a range of classifications with a specified relativity to the C10, {nadéfied, rate.

The C10 rate was set at 100, with the other classifications set at relatvdiesd it.

The relativities have broken down because of successive wage decisions, but they still
remain in the current award, perhaps because they provide a useful guide for the setting
of wage rates in collective and other agreements. Clause 2s2Sahiedule B states:

AThe percentage wage relativities to C]
percentages prescribed in 199(Re Metal Industry Award 1984Part |1 (MO39

Print J2043). The minimum wages in this award do not reflect these redativiti

because some wage increases since 1990 have been expressed in dollar amounts
rather than percentages and as a result

690. When the relativities were first established the C14 rate (which was later adopted as the
FMW/NMW) was ®t at 78% of the C10 traapualified rate. Other relativities for
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qualificationbased positions included degrees (at a minimum of 180%), diplomas

(130%), Certificate V (115%), Certificate IV (100%) and Certificate | (87.4%).
691. Rather than use the C10 rat® the reference value, Table 14 uses Skill Level 5 as the
reference level with a value of 100, with the other skill levels at higher values to reflect
their increasing work values. The skill values used are in the second column of the
table. These valgeare approximations for the purpose of estimating the magnitude of
the changes in skill levels over the 10 year period. There is room for debate about the
relative values to be given to the Skill Levels, but it is apparent from Table 14 that the
overallimpact of a change in them is likely to be small.
692. Table 14 shows a 1.5% increase in average skill levels over the period February 2003 to
February 2013.
which we referred earlier.
January 2013 the increase in AWOTE was 57.9%, while the NMW increased by 40.6%

and the C10 wage rate increased by 34.4% (see Table 1 in Chapter 3 and Table 10 in

It was quite small compared to the increases in average incomes to

To pthis in context, over the period January 2003 to

this chapter).
693. Table 14 demonstrates thatieasing skill levels over the decade were not a substantial
cause of growing inequality between safety net workers and the rest of the workforce.
The change in skill levels cannot explain or justify the decrease in safety net wages for
the highespaid saéty net classifications. Along with the good news of an increase in
the skill mix of Australian workers we have the more skilled safetydaependent
workers at a greater disadvantage relative to community incomes.

Table 14

Estimated Changes in Skill Leels
February 2003 to February 2013

_ Skill value Workforce Prl?]p;:it;lo " | Workforce Prl?]p;:itlllo " | skill value | Skill value
Skill Level of levels 2003 levels 2013 levels of levels of levels
,000s 2003 ,000s 2013 2003 2013
1 210 2,492.7 26.4% 3,399.6 29.3% 5,544 6,153
2 150 999.0 10.6% 1,299.8 11.2% 1,590 1,590
3 130 1,549.7 16.4% 1,745.6 15.1% 2,132 1,963
4 115 2,534.3 26.8% 3,139.8 27.0% 3,082 3,105
5 100 1,883.6 19.9% 2,004.0 17.3% 1,990 1,730
Total 9,459.3 11,588.8 14,338 14,541
ot sl evels | 1433 | 1454
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694.

The primary cause of growing inequality has not been compositional change in the

work force, but the minimum wage decisions of successive tribunals.

Productivity and skill levels

695.

696.

697.

698.

Finally, acomment on productivity and work value in and between skill levels. The
productivity and work value of workers will increase as they move from one skill level
to a higher one, but productivity also grows within the various skill levels, just as it
does wihin award classifications. Over the 10 years from December 2002 to December
2012 labour productivity, as measured by GDP lpmur worked, increased by 141

(see Table 7 in Chapter 4), compared to our estimated increase of 1.5% resulting from
increased lglls over a similar period. National productivity growth primarily occurs
within skill levels and the movement between skill levels is a relatively small
component of productivity growth. Despite this, safety net rates have not been adjusted

to reward verkers for productivity increases, as we explained in the previous chapter.

RISING INEQUALITY: THE IMPACT OF MINIMUM WAGE DECISIONS

The review in the previous section concerned the claim in the FWC's decision of 2012
that "over the past decade, avgeaearnings have risen faster than individual rates of
pay, caused by the workforce moving into higher paid jobs over time. As a
consequence, those reliant on award rates of pay have fallen behind the average
earnings of workers and, in this sense, haveetainedheir relative standard of pay".

At the end of its conclusions on relative living standards in 2014 the FWC provided a
comprehensive overview of the falling relative living standards of all safety net
dependent workers:

Al 402] The evidence on the changes 1in
award rates of pay is consistent. Those on the lowest award rates, including the
NMW, have fallen a little relative to rates of pay, as measured by the WPI. The
higher award res have fallen even further behind on this measure, although at
the same rate over the past three yeAlisawardreliant workers have fallen
behind more when compared to comprehensive measures of average earnings,
such as AWOTE and AWE, as well as mediarnings. They have also fallen
behind in the growth in labour productivity, from which growth in living
standards is ultimately derived. ( Emp ha)si s added

The FWC has acknowledged that not only have safety net workers fallen behind

measures of communiyide wage increase, but they have even fallen behind the
growth in labour productivity. As we saw in Chapters 3 and 4, because of the average
real wage cut in the wage classifications in whidlany safety net workers are
employed, it is likely thaton averagelittle of the productivity increases over the period
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since 2001 has been distributed to safety net warldrsther they be employed on the
safety net wage rate or on a wage rate set by reference to the safety net wage rate.

699. The FWC has continued facknowledge the contribution that minimum wage decisions
have made to rising inequality. In May 2016 it said:

"[411] As the Panel has previously noted, in relation to the slow relative growth
of award wages betweehet longer period of 2002012, the ®ncentration of
awardreliant employees in the lower deciles of the earnings distribution, the
relatively slow rate of increase in the value of awards, and the influence of award
rate changes on nearby bargained rates all point towards some direct gontribu
from AWR decisionsd rising inequality of earninggFootnote:'[2014] FWCFB

3500 at para. 344.

700. In both 2015 and 2016 decision the FWC illustrated ghewing inequality across
cohorts of wage earners, by comparing the changes in real weellgdatings of five
percentile levels (including the median) and mean average earn@igat 5.4 in the
May 2016 decision was the same as Chart 5.3 in the June 2015 decision because the
published underlying data had not changed. The ABS publishesatiaisedery two
years. The most recent, for May 2016 was released on 17 January 20Empegee
Earnings and Hours, Australia, May 2016at. no. 6306.0 Before going to the most
recent data we reproduce Chart 5.3 of the May 2016 decision as Figure 2.

Figure 2
Real weekly total earnings (fulltime adult non-managerial employees) by
percentile 20042014
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The FWC's notes to Chart 5.4 in the May 2016 decision were:

Note: Earnings figures are slightly inflated from May 2006 due to the inclusion of salary
sacrificing. The EEH was not conducted in 2005, 2007, 2009, 2011 and 2013. Results for these
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701.

702.

703.

704.

years have been obtained through linear interpolation. Earnings d&@lférare based on full
time normanagerial employees paid at the adult rate.

Source: ABS,Consumer Price Index, Australia, Dec 2Q16atalogue No. 6401.0; ABS,
Employee Earnings and Hours, Australia, varipGsitalogue No. 6306.0.

Figure 2focuses on thehanges in relative earning of various income groups, regardless
of the basis upon which they are paid. It includes those who are paid only the safety net
wage and those who are entitled to a higher rate of pay, whether by collective or
individual agreemat. It appears from Figure 2 that the growth in wage inequality
across the workforckas been arrested in recent years.

In commenting on this chaand other data the May 2016 decision, the FWC said:

"There is no doubt that the low paid and awaaichnt have fallen behind wage
earners and employee households generally over the past two decades, whether
on the basis of wage income or household income. That conclusion arises from
the longefterm data relied on by many partle@aragraph 372

"Overnll levels of earnings inequality have increased over time. Chart 5.4 shows
the growth in real weekly earnings by selected percentiles. Real weekly earnings
of full-time workers have become progressively less equal over the pastdlecade
for each decile, thiower the earnings, the lower the rate of growth in earnings,
reflected in the fanning out of the earnings distribution. The increased levels of
earnings inequality over the past decade occurred, notwithstanding growth in real
earnings even at the lowetgcile. While small relative to other deciles, there has
been 15 per cent growth in the real earnings at the lowest decile. The rising
earnings inequality over the past decade was concentrated in the period up to
2008 and has stabilised or even reversedesihat timé. (Paragraph 388)

Following the recent publication by the ABS &mployee Earnings and Hours,
Australia, May 2016the FWC's research section has updated the income inequality
chart; se Statistical Reportl7 March2017, Chart 8.2. Thisew chart covers the
period May 2006 to May 2016. It excludes the first two years of the previous chart and
adds two more years. The loss of the first two years has removed the effects of a very
substantial increase in inequalityt is not necessary forsuto reproduce that chart in
order to highlight the differences between the two time periods and the context that they
provide for a commentary on tihelativeincreases in minimum wage

In order to illustrate how safety ndependent workers have farsiice 2004 we need

to notionally overlay on Figure #he real wage changes for safety-dependent
workersover the same periodIf we did this we would find that safety reg¢pendent
workers were belowthe increase irthe 1" percentile line, which sheed a real
increase of almost 15% increase ovettheriod. All safety net workers had a real
wage increase of less than that received by the least advantaged of the income groups in
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Figure 2. Compared to that increase of 15.0%, the NMW had a realaseref 5.3%
and the C10 wage ratedrease was even closer to the horizoatas at 1.4%. The
position worsened for higher paid employees, as the figures in Table 1 illustrate.

705. The revised chart ithe latesStatistical Reporpresents a less troublipgcture because
it omits two years on increasing inequality between safetyley@éndent workers and
the workforce as avhole. Nevertheless, it isoncerning. In the latest figures the
increase for the 10th percentile has fallen frabout 15% to about3% over the
previous decade The increase for the 50th percentile has fallen from about 21% to
17.5%.

706. We know that over thdecade tdMay 2016 the NMW increased by 38#®(see Table
1), compared ta 26.4%6 increase in the CPbyer the period March 200®& March
2016). This represents a %9increase in réawages for the NMW worker,
substantiallyless than thestimated 13% increase for the 10th percentile and much less
than the estimated 17.5% increase in the 50th perce®é@eause all of the safehet
dependent workers had received smaliecreases than théth percentile their
positions would have deteriorated relative to the rest of the workéweethe decade
to May 2016. This comparison demonstratee shortcomings of concentrating on
relaively recent periods, including the past decade.

707. Figure 2 and the more recent data demonstrete great care should be taken when
considering national averages, even when broken into percentiles, because they hide
what is really happening to the livirdandards of safety ndependent workers. The
point is that minimum wage dependent workers and their families are less equal. The
concern with aggregates has diverted attention from the posftgafety net dependent
workers.

708. Yet a conflation ofincome inequality between safety rad#pendent workers and the
rest of the Australian community evident in the following passage in the June 2015
decision

"[381] The evidence suggests that the forces for rising inequality have been
subdued in the pagtw yearsThisreduces the work that needs to be dbpé¢he
NMW and modern award minimum rates to protect the relative living standards
of the low paid’ (Emphasis addedThis is repeated at paragraph 412.)

709. The only time at which the work to be done thg NMW andby award rates can be
reduced is when it can be fairly said that relative living standards have been restored to
some appropriate reference point and the operational objective discussed in Chapter 1D

207



has been achieved.e. whenthe NMW providesa standard of living in excess of
poverly and one which will enable workers and their famitepurchase the essentials
for a decent standard of livirapd engage in community life, assessed in the context of
contemporary norms.Having short term success in arrestingcreasing inequality
among minimum wage dependent workers is necessary, but not sufi@liestly, the
subduing of growing national inequality in the past few yé&ars reason to pull back
on remedying the income ineglity that has been suffered by safety-dependent
workersfor more than the past decad€&here is still plenty of work to be done by the
NMW and award wage rates.
The role of Aother factorso in the reduction
710. In a significant development, the FWC acknowledged in its June 2014 decision that
wage review decisions had contributed to increasing wage earnings inequality. It
accepted that there was fisome direct contr
rising i nequality of earningsao, but cl ai med
account many factors other than their |1 mpeé

"[344] A number of arguments were put to us about the reasons for the
continuing rise in inecplity of earnings. These included an increased premium on
higher skills; the strong demand from, and high pay in, the resources sector; and a
change in the structure of jobs towards the more highly paid. These are, in turn,
driven, at least in part, by botechnological change and the greater integration of
the world economy. ¢é The number of adul
rates is probably not large enough for there to be a strong and direct link between
rises in the NMW and lower award rates the¢ below average and relatively
slow growth in the earnings of the lower deciles of the earnings distrib@&titn.

the concentration of awarckliant employees in the lower deciles of the earnings
distribution, the relatively slow rate of increase in tredue of awards, and the
influence of award rate changes on nearby bargained rates all point towards
some direct contribution from annual wage review decisions to rising inequality
of earnings. This is not to imply that the annual wage rewewaisions wes
inappropriate, they were made taking into account many factors other than their
impact on the inequality of earninggEmphasis added)

711. This change appears to be implicit acceptance oévidence a the skills mix issue,
which establishedthat the primary cause of growing inequality has not been
compositional change in the work force, but the minimum wage decisions of successive
tribunals. It seems cleafrom the context of thpassagén the June 201that the FWC
was referring to annuaage revew decisions by the AIRC and the AFPC as well as its

own.
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712. Rising inequality means falling relative living standards. The point raised in the
concluding part of the paragraph is that the FWC's actions were constrained on this
matter because it had take into account other factors. A similar point was made in
the June 2015 decision:

"[46] ... Annual wage review decisions have a role to play in ameliorating
inequality but this role is limited by the statutory factors that we have to take into
accaint and by the range of factors impacting on income inequality.”

713. In substance, the FWC was saying that relative living standards had fallen because there
were other factors, economic factors, that prevented action being taken to arrest the fall
in relative living standards and the rise in inequality and that its capacity to redress the
situation is similarly constrained.This means that, but for thosémany factors,
earnings inequality would not have increased as much as it did. It also means that, but
for those other factors, poverty would not have increased at all, or by as much. Because
rising inequality brings falling relative living standards for the low paid, the passage
also means that the wage review decisions reduced the relative living dsadar
safety net workers on account of those other factors.

714. Given the social consequences of rising inequality, including poverty and social
exclusi on, the other factors in the FWCO6s
means that the promotion of tisecial inclusion objective of thEair Work Acthas
been inhibited by economic factors.

715. The FWC has had ample evidence over the years demonstrating that poverty was
increasing among low paid workers and their families; for example:

fiSingleearnerfamilies that receive the NMW or a low award rate have had
declines in their equivalent real disposable income, to the point where today a
couple with two children would be in poverty as conventionally measured.
Households that rely on earnings as theingpal source of income comprise
aboutong hi rd of all families below a 60 p
2014 decision, paragraph 399

716. We should be clear about what the FWC was saying. It was saying that single earner
families with children hadeclines in their living standards which put them into poverty
or deeper into poverty and that this was because the FWC had to take into account
factors that constrained the FWC's ability to prevent that decline. Furthermore, in the
following year the FWCstated that its capacity to ameliorate that situation was

constrained by the statutory factors that it had to take into account.
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717. The natural conclusion that one would draw from these passages is that economic,
rather than social factors were being reférte. However, as we have discussed in
Chapter 1D, the key factor over the period since the June 2011 decision has been the
policy to maintain award relativities by the awarding of uniform percentage increases.
This means that those most in need canextive a wage increase that recognises their
poverty and greater need for a basic level of support than higher paid workers. The
increase for the most needy is determined by the global assessment of what is available
for distribution. In that way the cetraints are economic, but the policy to maintain
relativities is not economic and is not based on requirement &&ih&Vork Act

Transparency in decision making

718. Of course, each decision by the FWC recites some of the evidence, stresses the need to
balance social and economic factors and provides an assurance that all matters have
been taken into account; but that is insufficiedt.reading of tlksedecisions show
t hat the FWC6s capacity to addresdast he wi
been giveninsufficient emphasis andeight beause the decision making has been
determined by the application of a policy to maintain relativities across all minimum
wage classifications.

719. The application of the relativities policy hast been groundednoa proper evaluation
of the range of factors that the FWC should take into account, including poverty and
inequality, when it considers the social and economic factors that it is required to take
into account.

720. An essential part of the balancing proces®lved in the proper exercisef t he FWCO s
powers is aranalysis of the social and economic facts and the exposure of those matters
through the reasons for decision. Section 577(c) oF#weWork Actrequires the FWC
to "perform its functions and exese its powers in a manner that ... is open and
transparent”. A decision will not be open and transparent if the reasons for decision do
not disclose the factors that have caused the FWC to make a decision that will increase
inequality and poverty. Themipact on poverty is particularly important given the
statutory requirement to take into account the needs of the low paid and the general
object of promoting social inclusion.

721. ACCER has previously relied on judgments of the Full Court of the Federal Court of
Australia inMinister for Immigration and Citizenshipv Khadgi [2010] FCAFC 145
andLafu v Minister for Immigration and Citizenship[2009] FCAFC 140 in support of
its submissions thatestion 284(1) of the Fair Work Actrequiresthe FWCto engage
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722.

723.

in what has been describedas fian active intellectualp r o c ie svlsch eachof the
prescribedmattersreceivesiig e n u consale@ration.

Adapting the words ihafu, ACCER hasargued that the FW@ust "genuinely have

regardto eachand every one of those considerationgin section284(1)] and must
engageactively andintellectuallywith eachand everyone of thoseconsiderationdy

thinking about each of them and by determininghow andto what extent (if at all)

each of those criteria might feed into the deliberative process and the ultimate

decision". This requires more than a recitation of mattersput by the parties. It

requiresa manifesttestingof the argumentsaandmaterialadvanced. It is not a process

l imited to the FWC6s own internal consider
evident in its written reasons. That has not occurred.

The evidence and issues concerning, for example, the impact the currestdével

poverty are having on children is missing fromtMg€&6 s deci si ons over t
years. Save for the policy to maintain relativities, we canaoy proffered justification

for the failure to provide extra financial support for those in ndadthermore, in the
consideration of whether or not to maintain relativities there is no consideration given to

the balancing of poverty and the maintence of award relativitiethe FWC was
addressing these issues in a transparent way, in accordancehevithquirements of

section 577 of th&air Work Act and engaging in an active intellectual process with the
relevant matters Areceiving active consid
all of the factors relevant to the choice between miaimiga relativities and assisting the

low paid would be exposed to scrutiny. The ungrounded stating of a policy in

essentially in the same form each year is not sufficient.
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CHAPTER 6
TAX CUTS AND FAMILY PAYMENTS HAVE NOT MAINTAINED LIVING
STANDARDS

Paragrapr
A. TAX CUTS DO NOT JUSTIFY REAL WAGE CUTS 724
B. FAMILY PAYMENTS HAVE NOT COMPENSATED FOR WAGE CUTS 749

C. THE WAGE SAFETY NET FALLS BELOW THE PENSION SAFETY NET 768

A. TAX CUTS DO NOT JUSTIFY REAL WAGE CUTS

724. Some commentaries on the fairness of safety net wage increasebvesiez] attention
away from declining relative wage levels by pointinghte improved aftetax position
of lower paid safety nedependentvorkers, arguing that the combined effect of wage
increases and tax cuts have increased disposable incomes by more than the increases in
the Consumer Price Index (CPI). Table 15 builds on the information in Table 1 in
Chapter 3 about safety net wage rated the details in Table 10 in Chapter 5 regarding
Average Weekly Ordinary Time Earnings (AWOTE).

Table 15
After -tax changes to safety net wages and AWOTE

20012017
($ per week, unless otherwise indicated)

NMW C10 AWOTE
2001 Gross 400.40 | 450.00 | 492.20 | 500.00 | 550.00 | 600.00 | 650.00 | 700.00 | 798.80
2001 Net 346.38 | 378.37 | 406.53 | 412.39 | 446.13 | 480.38 | 514.63 | 548.88 | 616.55
2017 Gross 672.70 | 730.90 | 783.30 | 796.50 | 851.30 | 906.80 | 959.50 | 1016.20| 1533 10
2017 Net 606.23 | 648.93 | 682.48 | 690.92 | 725.99 | 761.52 | 795.25 | 831.53 | 1166.17
$ igcfease 272.30 | 280.90 | 291.10 | 296.50 | 301.30 | 306.80 | 309.50 | 316.20 | 73470
IN Gross

% increase 68.0% | 62.4% | 59.1% | 59.3% | 54.8% | 51.1% | 47.6% | 452% | g7 90
in Gross ’
?n'”,\f;‘fase 250.85 | 270.56 | 275.95 | 278.53 | 279.86 | 281.14 | 280.62 | 282.65 | 549.62
.

ig" ,'\Tgtrease 75.0% | 71.5% | 67.9% | 67.5% | 62.7% | 58.5% | 54.5% | 51.5% | 89.1%
$ loss in Gross

relative to Gross 95.67 | 132.65| 161.23 | 163.00 | 204.15| 244.60 | 287.85| 327.10

AWOTE

$ loss in Net

relative toNet 4877 | 6657 | 86.27 | 88.91 | 117.64 | 146.88 | 177.92 | 206.40

AWOTE

The figures are at January in each year. Calculations are based on 52.18 weeks in a year. The Medicare
levy is included. The Low Income Tax Offset (LITO) is included where relevant. In 2000 the full LITO
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of $150.00 was paid at $20,700 and phased out at 4 cents for every dollar, and was zero at $24,450 (at
$470 per week).In 2016/17 the full LITO is $445.00 per year and reduces at 1.5 cents for each dollar
above $37,000 and c utsablednoome reatlee$6E66t. ax payer 6s asses

725. We argue in this chapter that although changes in taxates since 2001 have had a
significant impact on disposable incomes, they cannot justify real wage cuts or the
discounting of wage increases. It will be readilydent that the net position of lower
income earners has improved more than the higaer safety net workers in Table 15.
However, that picture needs to be considered more closely, particularly in relation to the
AWOTE worker, who represents "middle stralia” in wageearning terms.

726. ACCERmade similar calculations to those in Table 15 in its submissiotiee Annual
Wage Review 20145 andthe Annual Wage Review 20455, seeWorking Australia,

2015: wages, families and poverfjable 15 andWorking Awstralia, 2016 wages,
families and povertyTable 15 A comparison between those figures and Table 15,
above, shows the impact of wage and tax increases ovewahgear to January 2017
Over that time the C10 wage rate, éotample, has increased by $8¥per week, but

the net wage has only increased¥$#3.76 per week. He C10 worker's net wage as a
percentage of the gross ge has fallen from 88.3% in January 2015 to 87.1% in
January 2017

727. Over the 16years to Jarary 2017 AWOTE increased by 91.9% from 87.26 over
the 15 years to July 2016 The AWOTE worker's net wage hasens by 89.1%,
significantlyless than the gross increase. He or she is now paying a higher proportion
of his or her income in tax compared to 2001, witl et falling from77.2% to 76.%
of the gross. If the AWOTE worker paid the same percentage of incanre anuary
2017as he or she did in January 20@1e net income in January 204/@uld harve been
$1,183.55, no$1166.17perweek. The inome tax changes over the paé years have
left this worker in middle Australia with a tax increadfeb17.38per week. As we will
see later in this chapter, the position of the AW@idpendent family with children is
quite different.

728. There are, of course, many low paid worketsvare covered by collective agreements
and who have received similar increases to the general community wage increases.
Situations will vary, but for those who have been able to bargain for the general
outcome, as reflected in AWOTE, the decade has aesgnificant improvement in
their position, absolutely and relative to those in similar jobs but who are only paid
safety netratesThe Awustralian Council thdt workera d e  Un
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wh o i ar eunian caleetive agreement earn arerage $100 a week more than
othere mpl oyeeso; see http:// www. australianun

Taxation ratesand bracket creep

729. Changes in income tax over time are best measured by the changes in the proportion of
income tax paid by various income groups. order to do this it is necessary to use
some measure by which the income has increased over the relevant period. An
approprate measure for consideringxt changes over the 2001 to 20f&riod is
AWOTE.

730. Table 16 shows what has happened to dfterincomes for various wage groups
receiving a wage increase of 9% %ince 2001, i.e. for workers who have moved in line
with the clanges in average ordinary time wages. Otherwise, Table 16 is compiled on
the same basis as Table 15. The dollar value of the changes has been calculated for
each income group by multiplying the Janu2001 aftertax figure by 1.891, which
representghe net AWOTE increase in Table 15, and finding the difference between
that sum and the aftéax sum in January 2016. Clearly, the position of those whose
gross wages havaoved by more or less than 8% Wwill have different outcomes.

Table 16
Net income of groupsreceiving wage increases of 9198

January 20011 January 2017
($ per week, unlesstherwise indicated)

2001 Grosg 400.00 | 450.00| 500.00| 600.00| 800.00|1200.00 1600.00, 2000.00, 2400.00
2001 Net | 346.12| 378.37 | 412.39| 480.38| 617.38| 859.86|1063.94| 1271.86| 1477.86
2017Gross| 767.60 | 863.55| 959.50 | 1151.40) 1535.20, 2302.80| 3070.40| 3838.00, 4605.60
2017Net | 672.42| 733.83| 795.25| 918.05|1167.55 1641.74) 2109.97| 2539.36| 2930.84

0,
Net%of | g6 506 | 84.1% | 82.5% | 80.1% | 77.2% | 71.7% | 66.5% | 63.6% | 61.6%
Gross 2001
Net % of

1 87.6% | 85.0% | 82.9% | 79.7% | 76.1% | 71.3% | 68.7% | 66.2% | 63.6%

Gross 2017
o
i{:’,'\rl‘gtrease 94.3% | 93.9% | 92.8% | 91.1% | 89.1% | 90.9% | 98.3% | 99.7% | 98.3%
ggézr‘rge"ﬂ 663.97 | 726.25| 791.50 | 922.27 | 1185.17 1651.11| 2041.82| 2440.97| 2837.05
Svalueof | g0 | 4758 | +3.66 | -4.22 | -17.62| -9.37 | +68.15| +98.39| +93.79
tax cuts

Notes: Where applicable the Budget Repair Levy is included. The Budget Repair Levy on the income of
$200,267 per year is $405.34 per year or $7.77 per week. At $240,320 per \eay fbeb1,294.40 or
$23.12 per weekThe Budget Repair Levy will be removed at the end of the A0 gear.

731. Table 16 shows how the taxation changes have had very different outcomes, in
percentage and dollar terms, across the wage (andvage) groups.The tax increases

for middle income groups stand out from the rest. This was foreshadowed in our

214






